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NOMINATIONS OF KEVIN J. O’CONNOR, OF
CONNECTICUT, NOMINEE TO BE ASSOCIATE
ATTORNEY GENERAL, DEPARTMENT OF
JUSTICE; AND GREGORY G. KATSAS, OF
MASSACHUSETTS, NOMINEE TO BE ASSIST-
ANT ATTORNEY GENERAL, CIVIL DIVISION,
DEPARTMENT OF JUSTICE

TUESDAY, JANUARY 22, 2008

U.S. SENATE,
COMMITTEE ON THE JUDICIARY,
Washington, DC.

The Committee met, pursuant to notice, at 2:02 p.m., in room
SD-226, Dirksen Senate Office Building, Hon. Sheldon White-
house, presiding.

Present: Senators Cardin and Specter.

Senator WHITEHOUSE. The hearing will come to order.

My name is Sheldon Whitehouse, Senator from Rhode Island. I'll
be chairing this hearing.

And we have with us the Honorable John Larson, who represents
the State of Connecticut in Congress. And I will allow the Con-
gressman to say a few words on behalf of one of the nominees, and
then I will make an opening statement. Then I will call the two
nominees forward together to be sworn, to give their opening state-
ments, and then have such questions and answers as may tran-
spire. So, that’s what we’ll do.

Congressman Larson, the floor is yours.

PRESENTATION OF KEVIN J. O’CONNOR, NOMINEE TO BE AS-
SOCIATE ATTORNEY GENERAL, DEPARTMENT OF JUSTICE,
BY HON. JOHN B. LARSON, A U.S. REPRESENTATIVE FROM
THE STATE OF CONNECTICUT

Representative LARSON. Thank you very much, Senator. I would
like to say, on behalf of United States Senators Dodd and Lieber-
man, and I take both great pride and honor in being here and get-
ting to introduce Kevin O’Connor to this committee.

I'm proud to introduce Kevin O’Connor. He has brought honor
and distinction to every endeavor he’s been associated with. This
is a proud moment for him, Kathleen, their children, and the entire
O’Connor family, several of whom are assembled here this after-
noon. It’s a proud moment for the State of Connecticut and, I dare-
say, a proud moment for these United States.

o))
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Our local paper, the paper of record in the State of Connecticut,
the Hartford Current, wrote of Mr. O’Connor’s nomination: “In
Kevin O’Connor, the White House has someone whose record and
integrity promise to help restore confidence and stability to the
agency.” I couldn’t agree more.

In his 5 years as United States Attorney for Connecticut, his of-
fice successfully prosecuted numerous public officials, both Repub-
licans and Democrats, for corruption and bribery charges. Mr.
O’Connor has been adamant in enforcing our civil rights laws. He
has protected our children from predators by successfully imple-
menting the Project Safe Childhood program that combats online
sex crimes against children.

He has won a conviction in a Federal civil rights trial against the
former mayor of Waterbury, Connecticut for sexually abusing two
minor children, and he sent a clear message that racial discrimina-
tion has no place in the State of Connecticut, or this country, with
the prosecution of racially motivated crimes.

Mr. O’Connor personally prosecuted a man who plead guilty to
violating Federal civil rights laws by accosting a colleague and
making racially derogatory comments. As U.S. Attorney, he suc-
cessfully tried criminal cases, argued two cases before the U.S.
Court of Appeals for the Second Circuit. He has appeared in court
on behalf of the United States on numerous other matters.

But he also took his job and responsibility outside of the court-
room and onto the streets by implementing a Project Safe Neigh-
borhoods program. He worked to reduce gun crime, because there
is no better way to lower our crime rate than to prevent criminal
behavior before it begins.

I know this firsthand from working with him and seeing the level
of commitment, understanding, the passion that he brings to his
job and the coordinated involvement he brings to problem solving,
things that I know serve him, and this Nation, well.

He also took on companies in our State whom he believed were
violating the Clean Water Act. They were found guilty of dumping
sewage into our waterways and falsifying records. In addition to
obtaining two of the largest criminal penalties in New England his-
tory for their convictions, he also went further and secured commit-
ments from the companies to clean up their acts and improve their
environmental compliance efforts.

Mr. O’Connor recently served with distinction as Chief of Staff
for the Attorney General. He assumed this position during a dif-
ficult time for the Department and the U.S. Attorney community.
He helped maintain consistency during the transition between Act-
ing Attorney General and Attorney General Michael Mukasey. He
stepped up to the job by instituting a process that both helped fix
the Department’s problems and ensured its continued integrity.

His previous experience includes a stint as a partner in one of
Connecticut’s largest law firms. He also enforced our Nation’s secu-
rity laws while working for the U.S. Securities & Exchange Com-
mission, and he teaches law at the University of Connecticut and
George Washington University. He has been an active and involved
member of our community, serving on boards with distinction, and
most of all bringing his great energy and enthusiasm to all of those
endeavors.
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As an Associate Attorney General, I am confident that he will
continue to enforce the Nation’s laws and continue to show the
strong and impartial commitment to the rule of law.

I am honored to introduce Kevin O’Connor for your consideration
of his nomination to the position of Associate Attorney General, for
which he is eminently qualified and, like everything else that he
has done, will distinguish himself on behalf of this great Nation
that he has sworn to serve.

I thank you for affording me the honor to introduce this out-
standing candidate.

Senator WHITEHOUSE. Thank you, Congressman Larson. I appre-
ciate that you have made the trip—quite a long trip, it seems, from
your side of the Capitol to ours—to speak on behalf of Mr. O’Con-
nor. I appreciate it.

Representative LARSON. Let’s hope we can continue to close that
chasm that exists there. Thank you very much, Senator. I appre-
ciate the opportunity.

Senator WHITEHOUSE. I'm very grateful to have our Ranking
Member, the distinguished Senator from Pennsylvania, Senator
Specter, here.

Senator.

Senator SPECTER. Well, thank you, Mr. Chairman. I wanted to
join in welcoming Congressman Larson and thank him for his
opening remarks. I'd welcome the nominees for key positions in the
Department of Justice. Kevin J. O’Connor, to be Associate Attorney
General, the number three position. I thank Senator Leahy, the
Chairman, and you for moving ahead with these important nomi-
nations.

We'’re trying very hard to get the Department of Justice up to
full speed. We have lots of important work to do. The Department
had a rugged year last year, without saying anything further. At-
torney General Mukasey is in charge, bringing in a new team. We
want to make an appropriate analysis here and get these people
confirmed at the earliest possible time so that they can move ahead
full steam.

I am pleased to see the excellent resumes of these two nominees.
Kevin James O’Connor, with honors from University of Notre
Dame, high honors from Connecticut Law School, on the Law Re-
view. Real qualifications. He clerked for a Federal judge and was
U.S. Attorney. He worked in the Department of Justice as Asso-
ciate Deputy Attorney General and Chief of Staff to the Attorney
General. So, those are very fine credentials. He knows his field. A
prosecuting attorney’s job is something that Senator Whitehouse
and I have some—I have modest experience, he has extensive expe-
rience.

Senator WHITEHOUSE. Also modest.

Senator SPECTER. And I'm especially pleased to see Mr. Katsas
has worked for Judge Becker. That’s an education all by itself.
Judge Becker was Chief Judge of the Circuit in the Federal District
Court from 1970 to 1982. He served on the Third Circuit until his
untimely death 2 years ago. He was a very good friend of mine, and
one of the great, great jurists in the history of the Federal courts.

Mr. Katsas has a great record, Princeton cum laude and Harvard
Law School, cum laude, executive editor of the Harvard Law Re-
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view, and extensive experience at the Department of Justice. So,
it’s good to move ahead with these quality nominees. I'm reserving
judgment, gentlemen, until we hear you testify and take a close
look at your record, but it seems to me you're in very good shape.

And preliminarily, let me say that I will not be here too long be-
cause there are several hundred Pennsylvanians waiting to talk to
me. This is January 22nd, as you may have noted on your cal-
endar, the day of Roe v. Wade, which brings a large group to the
steps of the Supreme Court and a large group to most Senators’ of-
fices.

Thank you very much, Congressman Larson, for coming over.

Representative LARSON. My pleasure. Thank you, Senator.

Senator WHITEHOUSE. Thank you, Congressman Larson.

Go ahead and take your seats, gentlemen. Today the committee
will hear from two witnesses, Kevin O’Connor, nominated to be the
Associate Attorney General, and Gregory Katsas, nominated to be
the Assistant Attorney General in charge of the Civil Division.

Mr. O’Connor is currently the U.S. Attorney for the District of
Connecticut. He has previously served as Chief of Staff to Attorney
General Alberto Gonzales and as Associate Deputy Attorney Gen-
eral. Prior to joining the Department of Justice, he had an impres-
sive career in both the private and public sectors.

The position to which Mr. O’Connor has been nominated is a
vital one. The Associate Attorney General is the number three offi-
cial at the Department of Justice, responsible for supervising a
number of important offices, including the Antitrust, Civil, Civil
Rights, and Environment & Natural Resources Divisions.

Mr. Katsas is currently both the Acting Associate Attorney Gen-
eral and the Principal Deputy Associate Attorney General. From
2001 to 2006, he served as the Deputy Attorney General of the
Civil Division, where he supervised much of the division’s appellate
work, so he is well familiar with the workings of the very impor-
tant division he has been nominated to.

STATEMENT OF HON. SHELDON WHITEHOUSE, A U.S. SENATOR
FROM THE STATE OF RHODE ISLAND

Senator WHITEHOUSE. Before proceeding with the witnesses’
opening statements, I would like to make two observations. First,
this hearing marks another important step in the effort to restore
the Department’s credibility after the disastrous tenure of Alberto
Gonzales, which ended with vacancies throughout the Depart-
ment’s upper ranks.

Indeed, the nominees before the committee today are the ninth
and tenth, respectively, to have confirmation hearings before this
committee since Mr. Gonzales stepped down, a list which includes
nominees to be Attorney General, Deputy Attorney General, Asso-
ciate Attorney General, and three Assistant Attorneys General.

I commend Chairman Leahy for his determination to help fill
these vacancies so that Attorney General Mukasey can have a lead-
ership team intact so the Department’s credibility can be restored.

Chairman Leahy has provided a statement, which I ask to have
put in the record. Without objection, the Chairman’s statement will
be part of the record.
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[The prepared statement of Chairman Leahy appears as a sub-
mission for the record.]

Senator WHITEHOUSE. Whether the Department’s credibility can
be restored depends in large part on whether these nominees are
committed to operating in a manner different from the approach of
the Gonzales Justice Department in which they both served. Sec-
ond, this hearing is a reminder of the vital role of congressional
oversight of the Department of Justice.

It was thanks to this committee’s hard work last year that the
American people learned of U.S. Attorneys fired for political rea-
sons, of a hiring process corrupted by politics, and a policy that al-
lowed hundreds of people at the White House to have case-specific
conversations with dozens of DOJ lawyers.

Attorney General Mukasey has taken preliminary steps to right
the ship, but as we all know, there is much more to be done. Con-
gress will play an instrumental role in ensuring that progress con-
tinues to be made, which brings us to today’s hearing. We look for-
ward to the testimony of both Mr. O’Connor and Mr. Katsas.

We need independent voices in the leadership of the Department
of Justice, people who will make decisions based on the law, not
on politics, people who will stand up to political pressure from the
White House, and people who understand and value the time-hon-
ored traditions of the Department of Justice that have helped guide
it for many decades and made it great. These are the measures by
which we will judge your nominations. I look forward to your testi-
mony, and would call on you for your opening remarks.

Senator Specter, would you like to make further opening re-
marks?

Senator SPECTER. No thank you, Mr. Chairman.

Senator WHITEHOUSE. Would the witnesses please stand and be
sworn?

[Whereupon, the witnesses were duly sworn.]

Senator WHITEHOUSE. Please be seated.

Mr. O’Connor, will you proceed first?

STATEMENT OF KEVIN J. O’'CONNOR, OF CONNECTICUT, NOMI-
NEE TO BE ASSOCIATE ATTORNEY GENERAL, DEPARTMENT
OF JUSTICE

Mr. O’CONNOR. Good afternoon, and thank you, Mr. Chairman,
for, No. 1, agreeing to chair this hearing, and Senator Specter, for
being here as well. I want to thank the President and the Attorney
General for having the confidence in me to nominate me for this
very important position at a very important time.

I also want to thank Congressman Larson for his kind words and
efforts to be here today. I had the good fortune of having been an
opponent of his in a prior election. You can probably see, from his
remarks, why I lost and he won. He is an outstanding public serv-
ant and it means a lot to me and my family that he took the time
to be here. So, I want to thank him as well.

(Il’d also like to thank my family, many of whom join me here
today.

Senator WHITEHOUSE. Why don’t you take a few minutes and in-
troduce them if you would? We’d be delighted to see who they are
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and have you have the opportunity to introduce them to the com-
mittee.

Mr. O’CONNOR. Thank you, Senator, for that.

I'd introduce my wife, Kathleen, and my son James, who is for
now is acting very well on her lap. My three daughters are color-
coordinated so we don’t lose them in the room, Erin, Anne and
Mary. Behind them are my in-laws, Bill and Caryl Plunkett, and
behind my wife are my parents, Mary and Dennis O’Connor. I also
have two of my brothers here today, Michael and John O’Connor,
and Michael brought his sons, Brandon and Michael, as well. I
have numerous other friends and family from West Hartford, but
also from my U.S. Attorney Office and the Department who are
here as well.

I will not indulge upon your time and your patience by going
through all of them, but I want to thank them as well.

Senator WHITEHOUSE. Well, you are all very welcome here. I ap-
preciate that you've taken time out of your schedules to come, and
I appreciate how well the young O’Connor children are behaving.
You are setting a very good example.

Please proceed.

Mr. O’CONNOR. Thank you.

I want to be very brief in my opening statement and just simply
say that it’s an honor to serve. I feel privileged to have served this
country and the people of Connecticut for the last five-plus years
as United States Attorney. And should I be confirmed by the Sen-
ate, I would view it as the highest honor of my professional career
to continue in service of the Department of Justice.

I have come, over the past 5 years, to admire and respect so
greatly all of the men and women of the Department of Justice,
all—more than 100,000 of them, and I feel privileged every day I
get to come to work and work alongside them. So it is a deep honor
to me and to my family to be here today.

Again, I thank this committee for moving as quickly as it has
with my nomination, and I thank you for your time this afternoon.

[The biograhical information follows.]
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UNITED STATES SENATE
COMMITTEE ON THE JUDICIARY

QUESTIONNAIRE FOR NON-JUDICIAL NOMINEES
PUBLIC

1. Name: Full name (include any former names used).

Kevin James O’Connor

2. Position: State the position for which you have been nominated.

Associate Attorney General

3. Address: List current office address. If city and state of residence differs from your
place of employment, please list the city and state where you currently reside.

157 Church Street, 23" Floor, New Haven, Connecticut 06510
4. Birthplace: State date and place of birth.
1967 - Hartford, Connecticut

5. Marital Status: (include name of spouse, and names of spouse pre-marriage, if
different). List spouse’s occupation, employer’s name and business address{es). Please,
also indicate the number of dependent children. :

Kathleen O’Connor (Maiden Name: Kathleen Plunkett)
Of Counsel

McKenna, Long & Aldridge, LLP

230 Park Avenue, 17" Floor

New York, NY 10169

Consultant

Saoi, Ltd.

84 West Park Place
Stamford, CT 06901

4 dependent children
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6. Education: List in reverse chronological order, listing most recent first, each college,
law school, or any other institution of higher education attended and indicate for each the
dates of attendance, whether a degree was received, and the date each degree was
received.

August 1989 - May 1992: University of Connecticut School of Law, J.D.,
1992
August 1985 - May 1989: University of Notre Dame, B.A., 1989

7. Employment Record: List in reverse chronological order, listing most recent first, all
governmental agencies, business or professional corporations, companies, firms, or other
enterprises, partnerships, institutions or organizations, non-profit or otherwise, with
which you have been affiliated as an officer, director, partner, proprietor, or employee
since graduation from college, whether or not you received payment for your services.
Include the name and address of the employer and job title or job description where
appropriate.

Employment:

United States Attorney for the District of Connecticut (2002 - Present)
157 Church Street, 23" Floor
New Haven, CT 06510

United States Department of Justice

Chief of Staff to the Attorney General (April 2007 - November 2007)
950 Pennsylvania Avenue

Washington, DC 20530

United States Department of Justice

Associate Deputy Attorney General (January 2007 - April 2007)
950 Pennsylvania Avenue

Washington, DC 20530

Day, Berry & Howard (now Day Pitney, LLP)
Partner (2002); Counsel (1999 - 2001)
CityPlace I

Hartford, CT 06103

University of Connecticut School of Law
Instructor (1998-99; 2004-06)

55 Elizabeth St.

Hartford, CT 06105

Town of West Hartford

Corporation Counsel (1999-2001)
50 South Main Street

VerDate Nov 24 2008  12:21 Apr 06, 2009 Jkt 047450 PO 00000 Frm 00018 Fmt6633 Sfmt6633 S\GPO\HEARINGS\47450.TXT SJUD1 PsN: CMORC

47450.046



VerDate Nov 24 2008

West Hartford, CT 06107

Leboeuf, Lamb, Greene & MacRae (now known as Dewey LeBoeuf)
Associate (1997-99)

225 Asylum Street

Hartford, CT 06103

National Law Center

George Washington University
Adjunct Professor (1996-97)
720 20* St., N.W.

Washington, D.C. 20052

United States Securities & Exchange Commission
Division of Enforcement

Staff Attorney (1995-96); Senior Counsel (1996-97)
450 Fifth St., N.-W.

Washington, D.C. 20549

Cahill, Gordon & Reindel

Associate (1993-95); Summer Associate (1991)
80 Pine Street

New York, NY 10005

Special Assistant District Attorney, Manhattan District Attorney’s Office
(1994-95) (Appointed by District Attorney Robert Morgenthau)

The Honorable William H., Timbers (Deceased)
Senior Circuit Judge \

United States Court of Appeals for the Second Circuit
Law Clerk (1992-93)

40 Foley Square

New York, NY 10007

Sorokin, Sorokin, Gross, Hyde & Williams (Now known as Pullman &
Comley)

Summer Associate (1990); Clerk (Summer 1989)

One Corporate Center

Hartford, CT 06103

Boppers (no longer in business)
Doorman (1989)
Union Place Hartford, CT 06103
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Volunteer Service:

University of Notre Dame Monogram Club

Board Member (2001-04); Advisor (2007 - present)
Joyce Center, Room C113

Notre Dame, IN 46556

Hartford Hospital
Corporator (2001 - 2007)
80 Seymour Street
Hartford, CT 06012

Society of the Friendly Sons of St. Patrick, Hartford, CT
Vice President (2002)

Connecticut Commission on the Death Penalty
Chairman (2001-02)

Federal Bar Council
Trustee (2000-02)
370 Lexington Ave.
New York, NY 10017

WESB Channel 3

Political Analyst (2000-02)
333 Capital Boulevard
Rocky Hill, CT 06067

GOP 1, Connecticut First Congressional District Republican Comimittee
Co-Chair

The Old State House Association, Inc.
Director (1998-2002)

800 Main Street

Hartford, CT 06103

Riverfront Recapture, Inc.

Director (1999-2002)

One Hartford Square West, Suite 100
Hartford, CT 06106

Foundation for the Advancement of Catholic Schools
Vice President (2001-02), Director (1999-2002)

467 Bloomfield Ave.

Bloomfield, CT 06002
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John A. Rogers African American Cultural Society, Inc.
Board Member (1998-2001)

230 Scarborough St,

Hartford, CT 06105

United Cerebral Palsy of Greater Hartford
Board Member (1999-2001)

80 Whitney St.

Hartford, CT 06105

8. Military Service and Draft Status: Identify any service in the U.S. Military, including
dates of service, branch of service, rank or rate, serial number (if different from social
security number) and type of discharge received.

None

9. Honors and Awards: List any scholarships, fellowships, honorary degrees, academic or
professional honors, honorary society memberships, military awards, and any other
special recognition for outstanding service or achievement,

Designated “Connecticut Super Lawyer” (2006)
Central Connecticut Celtic Cultural Committee Person of the Year (2004)
Connecticut Law Tribune Impact Award (2002)
Designated by City Council as City of Hartford Hero (2000)
Hartford Business Journal “40 Under 40" Business Leadership Awards
(1999, 2002) _
Republican of the Year, Town of Wethersfield, CT (1998)
Hartford County Bar Association Scholarship (1992)
UCONN Law School Foundation Prize Award for Outstanding Service
(1992)
Cornelius Wickersham Jr. Award for Excellence in the Study of
Constitutional Law (1992)
American Jurisprudence Book Awards for Constitutional Law (1992),
Business Organizations (1992) and Moot Court (1991)
Member Connecticut Law Review (1990-92)
Notes and Comments Editor (1991-92)
Member, Connecticut Moot Court Board (1990-92)
‘Winner, Alva P. Loiselle Moot Court Competition (1990)
Pi Sigma Alpha National Government Honor Society (1988-89)

10. Bar Associations: List all bar associations or legal or judicial-related committees,
selection panels or conferences of which you are or have been a member, and give the

titles and dates of any offices which you have held in such groups.

Federal Bar Council (Trustee 2000-02)
Connecticut Commission on the Death Penalty (Chair 2001-02)
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Connecticut Bar Association

Hartford County Bar Association

Association of the Bar of the City of New York
New York State Bar Association

11, Bar and Court Admission:

a. List the date(s) you were admitted to the bar of any state and any lapses in
membership. Please explain the reason for any lapse in membership.

Connecticut (December 1992)
New York (June 1993)

b. List all courts in which you have been admitted to practice, including dates of
admission and any lapses in membership. Please explain the reason for any lapse
in membership. Give the same information for administrative bodies that require
special admission to practice.

United States Supreme Court (2000)

United States Court of Appeals for the Second Circuit (1994)

United States District Court for the District of Connecticut (1993)

United States District Court for the Southern District of New York (1994)
United States District Court for the Eastern District of New York (1994)
All State Courts for Connecticut (1992) and New York (1993)

12. Memberships:

a. List all professional, business, fraternal, scholarly, civic, charitable, or other
organizations, other than those listed in response to Questions 10 or 11 to which
you belong, or to which you have belonged, or in which you have significantly
participated, since graduation from law school. Provide dates of membership or
participation, and indicate any office you held. Include clubs, working groups,
advisory or editorial boards, panels, committees, conferences, or publications.

Wampanoag Country Club, West Hartford, CT (1997 - 2002)

The Hartford Club (1999 - 2001)

The 1892 Club, (1999 - 2001)

University of Notre Dame Monogram Club (Board Member 2001-04;
Advisor 2007-present)

Society of the Friendly Sons of St. Patrick, Hartford, CT (Vice President
2002)

The Old State House Association, Inc. (Director 1998 - 2002)

Riverfront Recapture, Inc. (Director 1999 - 2002)

Foundation for the Advancement of Catholic Schools (Director 1999 - 2002;
Vice President 2001-02)
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John A. Rogers African-American Cultural Society, Inc. (Board Member
1998 - 2001)

United Cerebral Palsy of Greater Hartford (Board Member 1999 - 2001)
GOP 1, Connecticut First Congressional District Republican Committee (Co-
Chair)

b. Please indicate whether any of these organizations listed in response to 12(a)
above currently discriminate or formerly discriminated on the basis of race, sex,
or religion — either through formal membership requirements or the practical
implementation of membership policies. If so, describe any action you have
taken to change these policies and practices.

The Society of the Friendly Sons of St. Patrick exists for the sole purpose of hosting
an annual dinner, attended by men only, around St. Patrick’s Day in Wethersfield, CT.

13. Published Writings and Public Statements:

a. List the titles, publishers, and dates of books, articles, reports, letters to the editor,
editorial pieces, or other published material you have written or edited, including
material published only on the Internet. Please supply four (4) copies of all
published material to the Committee.

“Status Report From the Office of the United States Attorney” Connecticut
Bar Association’s Federal Practice Section Newsletter, Winter 2004

“Facts Don’t Support Criticism of Patriot Act” Hartford Courant, September
11, 2003

“Cooking the Books: Can it Happen at Your Company?” Hartford Business
Journal, March 18, 2002

“Investors Beware: The Risks of On-Line Trading are Growing”
Connecticut Law Tribune, February 7, 2000 (Co-Author)

“When the Government Comes Knocking - How You Answer is Most
Important”

Hartford Business Journal, August 9, 1999

“Tobacco Legislation With Government Windfall is Inmoral” Journal
Ingquirer, June 16, 1998

Note, Rutan v. Republican Party of Illinois: Federal Court’s Expanding Role in
Political Patronage Employment Decisions, 24 CONN. L. REV. 641 (1992)
Thirteen Years Later: The Impact of the UCCJA on Connecticut Courts, 65
CONN. BAR J. 451 (1991)

In 1999 or early 2000, I authored an Op Ed that was published in The

Hartford Courant in which I was supportive of federal campaign finance legislation. I
have not been able to locate a copy of this Op Ed.
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b. Please supply four (4) copies of any reports, memoranda or policy statements you
prepared or contributed in the preparation of on behalf of any bar association,
committee, conference, or organization of which you were or are a member. If
you do not have a copy of a report, memorandum or policy statement, please give
the name and address of the organization that issued it, the date of the document,
and a summary of its subject matter.

No responsive materials.

c. Please supply four (4) copies of any testimony, official statements or other
communications relating, in whole or in part, to matters of public policy or legal
interpretation, that you have issued or provided or that others presented on your
behalf to public bodies or public officials.

See Attached.

d. Please supply four (4) copies, transcripts or tape recordings of all speeches or
talks delivered by you, including commencement speeches, remarks, lectures,
panel discussions, conferences, political speeches, and question-and-answer
sessions. Please include the date and place where they were delivered, and
readily available press reports about the speech or talk. If you do not have a copy
of the speech or a transcript or tape recording of your remarks, please give the
name and address of the group before whom the speech was given, the date of the
speech, and a summary of its subject matter. If you did not speak from a prepared
text, please furnish a copy of any outline or notes from which you spoke.

As a candidate for United States Congress in 1998, I gave numerous
speeches. I have no copies or outlines of such speeches, but almost all, if not all,
such speeches were delivered extemporaneously. As United States Attorney, I
have given a large number of formal and informal speeches on a wide variety of
topics. To the extent that I spoke from an outline or notes, I have attached
copies of those outlines/notes hereto. On most occasions, I spoke
extemporaneously.

Set forth below is a list of speeches that I have given and panel
discussions in which I have participated as United States Attorney. Please note
that I do not keep a running list of such events. In the course of responding to
this questionnaire, I attempted to review my electronic calendar to retrieve such
information. However, no such data exists prior to May 2007 as a result of the
conversion of such data from the server to a blackberry device. Accordingly,
this list is compiled from memory and a review of all paper files in the United
States Attorney’s Office.

February 19, 2003 Group :Connecticut Bar Association
Subject: Sarbanes-Oxley
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February 20, 2003 Group: Wilton League of Woman Voters & the

March 1, 2003

March 24, 2003

March 25, 2003

March 26, 2003

March 27, 2003

April 5, 2003

April 8,2003

May 22, 2003

June 17, 2003

June 18, 2003
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Wilton Library

Subject: USA Patriot Act - Is Big Brother
Watching You? Or, Is Uncle Sam Protecting
Your Interests?

Group: CT Trial Lawyers Association
Subject: U.S. Attorney’s Office Update

Group: UCONN Law School Class
Subject: Government Investigations

Group: Bridgeport Rotary Club
Subject: U.S. Attorney’s Office Update

Group: Conference on Investigating & Prosecuting
Crimes Against Children
Subject: Welcome and Opening remarks

Group: Public Forum on Sexual Trafficking of Women
and Children
Subject: Update on Efforts of Federal Government

Group: Global Majority Retreat, Connecticut State
University System, Connecticut Community Colleges
Subject: The Patriot Act

Group: Connecticut Anti Terrorism Task Force
Subject: Welcome and Opening Remarks:
Understanding Islam and the Culture and Customs of
Connecticut’s Muslim Community

Group: Connecticut Law Enforcement Memorial
Foundation
Subject: Remarks at Annual Memorial Service

Group: Northeast Regional Counter-terrorist
Operations Program
Subject: Welcoming Remarks

Group: West Hartford Citizens for Peace & Justice
Subject: Public Forum on the US Patriot Act and Its
Impact on Our Civil Liberties
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June 19,2003  Group: Greater Danbury Bar Association
Subject: Update on U.S. Attorney’s Office

August 22,2003 Group: Camp DEFY campers and parents
Subject: Graduation Remarks

August 22,2003 Connecticut Bar Association
Subject: Remarks and Observations By Connecticut’s
Recently Appointed United States Attorney

September 10, 2003 Group: National Troopers Coalition
Subject: US Patriot Act

October 14, 2003 Group: Connecticut Civil Liberties Union, Northeast
Chapter
Subject: US Patriot Act

October 14, 2003 Group: Teikyo Post University Constitutional Law
Class
Subject: Duties and Function of the U.S. Attorney

October 20, 2003 Group: Department of Justice’s Advanced
Environmental Enforcement Seminar
Subject: Keynote Address

December 4, 2003 Group: Federal Bar Council and Connecticut Bar
Association’s Federal Practice Section
Subject: Investigating and Defending Financial
Scandals: Perspectives from the Justice Department,
the SEC and the Defense

February 5, 2004 Group: US Attorney’s Office and General Public, Black
History Month Celebration
Subject: Opening Remarks

February 12, 2004 Group: Connecticut Bar Association
Subject: Business Torts and White Collar Crime:
Knowing When the Line has been Crossed

March 11,2004 Group: Connecticut Bar Association
Subject: Environmental Enforcement

March 22,2004 Group: 2004 Freedom of Information Conference
Program sponsored by the Freedom of Information
Commission, State of Connecticut
Subject: Keynote Address
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April 22,2004 Group: Corporate Counsel College
Subject: Compliance Issues

May 4, 2004 Group: Fairfield County Detective School
Subject: Graduation Remarks

May 11,2004  Group: West Haven Police Department’s biennial
awards ceremony
Subject: Congratulatory Remarks

May 19,2004  Group: Connecticut Police Chiefs Law Enforcement
Memorial Foundation
Subject: Remarks at Annual Memorial Service

June 7, 2004 Connecticut Bar Association
Subject: Cyberthieves in Corporate Vaults

September 8, 2004 Group: Connecticut Police Chiefs Association
Subject: John M. Bailey Seminar on New Legal
Developments

September 10, 2004 Connecticut Bar Association’s Federal Practice
Section
Subject: Blakely v. Washington: What Does it Mean,
Now and in the future?

September 22, 2004 Group: Training Conference on Human
Trafficking and Smuggling
Subject: Efforts of U.S. Attorney’s Office

September 28, 2004 Group: League of Women Voters of New Haven
Subject: The Patriot Act

October 1, 2004 Group: Survivors of Homicide, Inc.
Subject: Evolution of the Criminal Justice System
Throughout the Last Decade

October 4, 2004 Group: Connecticut Securities Forum
Subject: Keynote Speech on Corporate Fraud

November 9, 2004 Group: Public Forum on Identify Theft
Subject: Efforts of the U.S. Attorney’s Office

November 10, 2004 Group: Illing Middle School Class
Subject: Keeping Drugs and Guns off our Streets
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November 30, 2004 Group: Pratt & Whitney Law Department
Subject: Leading the Fight Against Illegal Export
of Technically Sensitive Data

January 25, 2005 Group: St. Luke’s High School
Subject: Human Trafficking

February 27, 2005 Group: Society of Professional Journalist, Connecticut
Chapter
Subject: Covering the Courts in Connecticut

March 28,2005 Group: UCONN Law School Government
- Investigations Class
Subject: The Federal Grand Jury

March 29,2005 Group: Stamford Rotary Club
Subject: Fighting Federal Crime in Connecticut

April 7, 2005 Group: Greater Hartford African American Alliance
Subject: Curbing Vielence in Hartford

April 12,2005  Group: Public Forum Sponsored by Noank Baptist
Church
Subject: Preventing Hate Crimes and Discrimination

April 28,2005 Group: Greenwich Bar Association
Subject: The Patriot Act

May 2, 2005 Group: Milton Sorokin Symposium
Subject: The First Amendment - Freedom of
Expression in Wartime

May 25,2005  Group: Connecticut Police Chief’s Law Enforcement
Memorial Foundation
Subject: Remarks at Annual Memorial Ceremony

September 26, 2005 Group: University of New Haven
Subject: USA Patriot Act: Myth vs. Reality

September 28, 2005 Group: Public Forum Sponsored by New York
University School of Law Republicans
Subject: Public Corruption
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September 29, 2005 Group: UCONN Masters Degree candidates in
Homeland Security Leadership
Subject: The Patriot Act, law enforcement
and civil liberties

September 29, 2005 Group: Seminar on Contemporary Slave Trade and
Human Trafficking seminar
Subject: The Connecticut Perspective

September 30, 2005 Group: Connecticut Society of Governmental
Accountants
Subject: Fighting Federal Crime in Connecticut

October 18, 2005 Group: Public Forum at Connecticut College
Subject: The Patriot Act

October 20, 2005 Group: Phillips Metropolitan CME Church
Subject: Remarks at Law Enforcement Appreciation
Day

November 9, 2005 Group: UCONN Law School
Subject: Hot Topics in Corporate & Securities Law

November 22, 2005 Group: Connecticut Juvenile Justice Commission
Subject: Opening Remarks at Children, Youth & the
Police Seminar

November 23, 2005 Group: Federal Bar Council’s Annual Thanksgiving
Luncheon
Subject: Emcee

December 1, 2005 Group: 2005 Gang Investigators® Training Conference
Subject: Welcoming Remarks

January 18, 2006 Connecticut Bar Association’s Financial Institution
Section
Subject: Crimes Affecting Financial Institutions

March 17,2006 Group: Knights of St. Patrick Annual Dinner
Subject: Guest Speaker on Irish Heritage

March 30, 2006 Group: Federal, State and Local Law Enforcement
Subject: Identity Theft and Fraud

April 6, 2006 Group: Norwalk Community College
Subject: The Patriot Act
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April 7, 2006 Group: The Hartford Golf Club
Subject: Fighting Federal Crime in Connecticut

April 10,2006 Group: Connecticut Bar Institute, Inc.
Subject: Government Investigations and White Collar
Criminal Defense

April 19,2006 Group: Charter Oak Federal Credit Union
Subject: The Importance of SARs

May 17,2006  Group: “Crossing the Lines: Protecting Our Children”
conference sponsored by the New England U.S.
Attorney’s Offices
Subject: Opening Remarks

May 23,2006  Group: Ansonia Police Department’s Annual Awards
Ceremony
Subject: Congratulatory Remarks

May 24,2006  Group: Connecticut Police Chiefs Law Enforcement
Memorial Foundation
Subject: Remarks at Annual Memorial Service

July 12, 2006 Group: 2006 Blue Ribbon Hedge Fund Symposium
Subject: SEC Examinations of Hedge Funds

August 24,2006 Group: InFraguard 2006 National Conference
Subject: Prosecuting Organized Gangs

September 11, 2006 Group: Albertus Magnus College
Subject: The Patriot Act

September 14, 2006 Group: UCONN Masters Degree candidates in
Homeland Security Leadership
Subject: U.S. Attorney’s Office Update

September 19, 2006 Group: Public Forum Sponsored by South Asian Bar
Association of Connecticut
Subject: Hate Crimes and South Asians in America:
A Community Discussion

September 27, 2006 Group: Connecticut Prepared Conference
Subject: Emergency Preparedness Efforts

September 29, 2006 Group: Connecticut Gang Prevention Summit
Subject: Opening Remarks ’
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October 13, 2006 Group: Connecticut Society of Governmental
Accountants
Subject: Crime in Connecticut

October 4, 2006 Group: Center for First Amendment Rights
Subject: Libraries and the Patriot Act: ACLU v.
Gonzales Revisited

October 4,2006 Group: Public Forum Sponsored by CPTV
Subject: ACLU v. Gonzales Revisited

November 1, 2006 Group: Trinity College’s Human Rights Lecture Series
Subject: The Global Impact of the War on Terror on
Human Rights

November 8, 2006 Group: Second Annual William R. Davis Mock Trial
Competition at UCONN Law Schiool
Subject: Opening Remarks

November 14, 2006 Group: The Old Guard
Subject: Crime and the Patriot Act

November 15, 2006 Group: Connecticut Bar Association
Subject: The Patriot Act

November 29, 2006 Group: Hedge Fund Seminar Sponsored by Absolute
Return
Subject: How the Investors in Durus Capital
Management Took the Firm’s Blowup into
Their Own Hands and Averted Disaster

December 1, 2006 Group: West Hartford Squires
Subject: Fighting Federal Crime in Connecticut

December 4,2006 Group: High School Coaches, Sponsored by Project
Safe Neighborhoods
Subject: Importance of Role Models

January 17, 2007 Group: First Assistant United States Attorney’s
Conference
Subject: Drugs, OCDETF, Gangs and Organized Crime

February 8, 2007 Group: The Catholic Club Annual Dinner
Subject: Abraham Lincoln and Faith
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February 22, 2007 Group: Quinnipiac University School of Law’s

May 3, 2007

May 4, 2007

May 9, 2007

May 18, 2007

August 2, 2007

August 2, 2007

August 15, 2007

American Constitution Society
Subject: Terrorism and the U.S. Courts

Group: American Bar Association’s Tort Trial &
Insurance Practice Section Task Force on Corporate
Governance

Subject: Corporate Governance

Group: Middlesex County Bar Association Law Day
Luncheon :
Subject: Liberty Under Law: Empowering Youth,
Assuring Democracy

Group: Hedge Fund Seminar sponsored by Schulte
Roth & Zabel
Subject: Hedge Fund Oversight and Regulation

Group: Gang Resistance Education and Training
Graduation, Hartford, CT
Subject: Congratulatory Remarks

Group: Camp DEFY Graduation
Subject: Congratulatory Remarks

Group: Willimantic Weed & Seed Graduation
Subject: Congratulatory Remarks

Group: Gang Resistance Education and Training
Northeast Regional Training Conference
Subject: Opening Remarks

October 31, 2007 Group: National Law Center Protects Seminar

Subject: Opening Remarks

November 16, 2007 Group: MarHedge Hedge Fund Conference

Subject: The Regulators’ Perspective on Hedge
Funds

December 6,2007 Group: Hedge Fund Conference Sponsored by
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€. Please list all interviews you have given to newspapers, magazines or other
publications, or radio or television stations, providing the dates of these
interviews and four (4) copies of the clips or transcripts of these interviews where
they are available to you.

I do not keep a running list of interviews that I have given nor do I have
any transcripts of such interviews, I have no records reflecting interviews that 1
gave as a candidate for United States Congress or as Corporation Counsel for
the Town of West Hartford. As United States Attorney, I have had extensive,
almost daily, interaction with members of the press and have no records to
accurately list every single interaction or interview.

I have attached hereto copies of miscellaneous news clips retained by my
office. This is not a complete set of all such clips but merely copies of those
maintained by the Office.

I have also attached hereto copies of all press releases issued by my office
during my tenure in which I am quoted.

14. Public Office, Political Activities and Affiliations:

a. List chronologically any public offices you have held, including the terms of
service and whether such positions were elected or appointed. If appointed,
please include the name of the individual who appointed you, Also, state
chronologically any unsuccessful candidacies you have had for elective office or
unsuccessful nominations for appointed office.

United States Attorney for the District of Connecticut (2002-present)
(Nominated by President Bush, confirmed by United States Senate)
Chief of Staff to the Attorney General of the United States (April 2007
- November 2007) (Appointed by Attorney General Gonzales; also
served as Chief of Staff for Acting Attorney Generals Paul Clement
and Peter Keisler and Attorney General Mukasey)

Associate Deputy Attorney General (January 2007 - April 2007)
(Appointed by Attorney General Gonzales and Deputy Attorney
General McNulty)

Corporation Counsel, Town of West Hartford, CT (1999 - 2001)
(appointed by Town Council)

Republican Nominee for U.S. House of Representatives, First
Congressional District, Connecticut 1998

Special Assistant District, Manhattan District Attorney’s Office
(1994-95) (Appointed by District Attorney Robert Morgenthau)
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b. List all memberships and offices held in and services rendered, whether
compensated or not, to any political party or election committee. If you have ever
held a position or played a role in a political campaign, please identify the
particulars of the campaign, including the candidate, dates of the campaign, your
title and responsibilities.

As discussed above, I was the Republican Party’s nominee for United
States House of Representatives in Connecticut’s First Congressional District in
1998. Ilost the general election to Congressman John B. Larson.

Since that time and prior to my service as United States Attorney, I
worked on other political campaigns, including those of former Congresswoman
Nancy Johnson, on whose Finance Committee I served, and President George
W. Bush for whose 2000 presidential campaign I served as the First

. Congressional District Coordinator. I also served in 2000 as a co-chair of the
Connecticut chapter of Lawyers for George W. Bush where I interacted with
members of the legal community who were supportive of President Bush’s
campaign and helped host an event for lawyers supporting the campaign.

In 2000, I was briefly chair of then Lieutenant Governor M. Jodi Rell’s
exploratory gubernatorial campaign committee. I do not recall undertaking any
activities on behalf of this committee which was abolished due to Ms. Rell’s
decision not to pursue a gubernatorial run at that time.

In 1999, I became chair of GOP 1, a political action committee in
Connecticut’s First Congressional District. My activities on behalf of this
committee were very limited and ceased upon my becoming United States
Attorney in 2002.

15. Legal Career: Please answer each part separately.

a. Describe chronologically your law practice and legal experience after graduation
from law school including:

i. whether you served as clerk to a judge, and if so, the name of the judge,
the court and the dates of the period you were a clerk;

Yes, I served as a Law Clerk to the Honorable William I1.
Timbers on the U.S. Court of Appeals for the Second Circuit,
from 1992 - 1993.

ii. whether you practiced alone, and if so, the addresses and dates;

I have not practiced alone.
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iii. the dates, names and addresses of law firms or offices, companies or
governmental agencies with which you have been affiliated, and the
nature of your affiliation with each.

United States Attorney for the District of Connecticut (2002 - Present)
157 Church Street, 23" Floor
New Haven, CT 06510

United States Department of Justice

Chief of Staff to the Attorney General (April 2007 - November 2007)
950 Pennsylvania Avenue

Washington, DC 20530

United States Department of Justice

Associate Deputy Attorney General (January 2007 - April 2007)
950 Pennsylvania Avenue

Washington, DC 20530

Day, Berry & Howard, LLP (now Day Pitney, LLP)
CityPlace I, Hartford, CT 06103

Partner, 2002

Associate, 1999 - 2001

University of Connecticut School of Law
55 Elizabeth St.

Hartford, CT 06105

Instructor (1998-99; 2004-06)

Town of West Hartford, Connecticut
50 South Main Street

West Hartford, CT 06107
Corporation Counsel, 1999-2001

LeBoeuf, Lamb, Greene & MacRae
225 Asylum St., Hartford, CT 06103
Associate, 1997 - 1999

National Law Center

George Washington University
720 20" St., N.W.
Washington, D.C. 20052
Adjunct Professor (1996-97)
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United States Securities & Exchange Commission
Division of Enforcement

450 Fifth St., N.W.

Washington, D.C. 20549

Senior Counsel, 1996 - 1997

Staff Attorney, 1995 - 1996

Cahill, Gordon & Reindel
80 Pine Street

New York, NY 10005
Associate, 1993-95
Summer Associate, 1991

Sorokin, Sorokin, Gross, Hyde & Williams
One Corporate Center

Hartford, CT 06103

Summer Associate, 1990

b. Describe:

i. the general character of your law practice and indicate by date when its
character has changed over the years.

Before becoming United States Attorney in 2002, I was in private practice
and, before that, served in a variety of other public service and private sector
legal positions. My private practice experience includes serving as a
commercial litigation associate at two large, national law firms based out of
New York City and then as Counsel and Partner at a large Connecticut law
firm. My practice at all three firms centered on commercial litigation with
some white collar criminal defense work.

ii. your typical clients and the areas, if any, in which you have specialized.

My litigation clients in private practice included large and small public
and private companies as well as individuals. While broad, my
litigation practice focused to an extent on complex matters, including
class action litigation. I also developed a practice, based on my
experience with the S.E.C., of representing companies and individuals
in connection with government investigations conducted by the S.E.C.,
the Connecticut Department of Banking, the Department of Justice and
other state and federal agencies.

c. Describe the percentage of your practice that has been in litigation and whether

you appeared in court frequently, occasionally, or not at all. If the frequency of
your appearances in court varied, describe such variance, providing dates.
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During my time in private practice, more than 75% of my time was spent on
commercial litigation matters. I appeared in court or other forums on behalf of
clients with some regularity but did not, based on the nature of my practice,
spend a significant amount of time in court on trial.

i. Indicate the percentage of your practice in:
1. federal courts; 50%
2. state courts of record; 50%
3. other courts.

ii. Indicate the percentage of your practice in:
4. civil proceedings; 95%
5. criminal proceedings. 5%

d. State the number of cases in courts of record you tried to verdict or judgment
(rather than settled), indicating whether you were sole counsel, chief counsel, or
associate counsel.

Two.

In private practice, I tried one case in Connecticut state court to jury
verdict. Itried the case with another lawyer at my firm.

As United States Attorney, I tried one case in federal court in
Connecticut to jury verdict. I was assisted at trial by an Assistant
United States Attorney.

i. What percentage of these trials were:
1. jury; 100%
2. non-jury. 0%

e. Describe your practice, if any, before the Supreme Court of the United States.
Please supply four (4) copies of any briefs, amicus or otherwise, and, if
applicable, any oral argument transcripts before the Supreme Court in connection
with your practice.

I have only appeared before the Supreme Court on two occasions,
both of which invelved my moving for the admission to the
Supreme Court bar of a group of Assistant United States
Attorneys in our office. The motions were granted on both
occasions.

16. Litigation: Describe the ten (10) most significant litigated matters which you personally

handled. Give the citations, if the cases were reported, and the docket number and date
if unreported. Give a capsule summary of the substance of each case. Identify the party
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or parties whom you represented; describe in detail the nature of your participation in the
litigation and the final disposition of the case. Also state as to each case:

a. the date of representation;

b. the name of the court and the name of the judge or judges before whom the case
was litigated; and

c. the individual name, addresses, and telephone numbers of co-counsel and of
principal counsel for each of the other parties.

(1)  United States v, Jowers, No. 3:04-cr-00038- AHN-1

Trial Judge: Alan H. Nevas, U.S. District Court, Bridgeport, CT

Summary of Case: In 2004, with the assistance of an Assistant United States
Attorney, I prosecuted David Jowers for unlawful possession of a firearm by
a convicted felon and contempt of court arising from his having absconded
while under court supervision. My involvement in this case included
representing the United States in the grand jury, in court at detention
proceedings and at three day jury trial, after which Mr. Jowers was found
guilty on both counts, I also represented the government at sentencing at
which time Mr. Jowers received a 10 year term of imprisonment.

Counsel for the Defendant: Francis L. O’Reilly, O’Reilly & Shaw, 167 Old
Post Road, Southport, CT 06490 (203) 319-0707

(2)  Doe v. Gonzales, et al., Civil No. 3:05CV1256(JCH)

Judge: Janet C, Hall, United States District Court, Bridgeport, CT

Summary of Case: On August 9, 2005, the American Civil Liberties Union
(ACLU) filed this case under seal in federal court. The plaintiffs, initially
identified on the docket while the seal was in place as John Doe litigants only,
were later identified when the seal was lifted as Library Connection, Inc.
(Library Connection), the ACLU, and the American Civil Liberties Union
Foundation (ACLUF). The plaintiffs’ suit challenged the constitutionality of
18 U.S.C. § 2709, a component of the Patriot Act, which authorizes the FBI to
issue “National Security Letters” (NSLs) requiring wire and electronic
service providers to provide the Government with subscriber information
and toll billing records, information, or electronic communication
transactional records in connection with authorized counter-intelligence and
counter-terrorism investigations. The plaintiffs specifically challenged the
portion of § 2709 that prohibited disclosure to any person that the FBI had
sought or obtained access to information or records through the use of an
NSL. Plaintiff Library Connection, a service provider for a consortium of
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libraries, had been served with an NSL as part of a counter-terrorism
investigation. Library Connection wished to make known publically that it
had been served with an NSL.

After full briefing by the parties, the district court heard oral argument on
August 31, 2005, on plaintiffs’ motion for a preliminary injunction. I
represented the defendants at that oral argument. On September 9, 2005,
the court issued a written ruling finding the non-disclosure provision of §
2709 unconstitutional and granting the preliminary injunction motion. See
Doe v. Gonzales, 386 E. Supp. 2d 66 (D. Conn. 2005).

The defendants took an interlocutory appeal of the district court’s
preliminary injunction ruling to the United States Court of Appeals for the
Second Circuit. The appellate court granted the defendants’ motion to stay
the preliminary injunction pending an expedited consolidated appeal of this
case with another NSL case from the Southern District of New York. The
plaintiffs in the Connecticut case filed an application with the Supreme
Court to vacate the stay. On October 7, 2005, Justice Ginsburg, acting in her
capacity as Circuit Justice for the Second Circuit, denied the application. See
Doe v. Gonzales, 546 U.S. 1301 (2005).

While the expedited appeal was pending, the President signed into law the
USA Patriot Improvement Reauthorization Act of 2005 and the USA Patriot
Act Additional Reauthorizing Amendments Act of 2006. These acts
substantially amended 18 U.S.C. § 2709, the provision at issue in this
litigation. Using discretion granted by the new legislation, the FBI concluded
that it no longer would oppose disclosure of the identity of plaintiff Library
Connection in this case. Based on the FBI's decision, the Second Circuit
dismissed the defendants’ appeal from the district court’s granting of a
preliminary injunction, leaving the remaining issues in the case to be
addressed in further proceedings in the district court. See Doe v. Gonzales,
449 F¥.3d 415 (2d Cir. 2006).

The parties were able to resolve the remaining issues in the case without
further litigation. On September 19, 2006, the plaintiffs filed a notice of
voluntary dismissal without prejudice; the notice was approved by the Court
on September 20, 2006.

Counsel for the Plaintiffs: Ann Beeson, Jameel Jaffer, and Melissa
Goodman of the ACLU, 125 Broad Street, 17" Floor, New York, NY 10004
(Tel.: 212-549-2601)

(3) United States v. Dos Reis, No. 03-1593, United States Court of Appeals for
the Second Circuit; reported at 369 F.3d 143 (2d Cir. 2004).

Judges: McLaughlin, Jacobs and Covello (D.J. sitting by designation)
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Summary of Case: In 2002, Defendant Dos Reis was arrested and charged
with sexually abusing two young girls whom he lured through the internet.
He strangled one of them to death and dumped her body in the woods. In
2003, he pleaded guilty and was subsequently sentenced to 25 years in prison.
On appeal, the defendant contested the legality and severity of his sentence.
After briefing and oral argument, the Second Circuit issued a written
opinion affirming the sentence. An Assistant United States Attorney handled
this matter in the district court but I assisted with the drafting of the appeal
brief and argued the appeal.

Counsel for Defendant: James M. Lenihan and Peter Tilem, Lenihan &
Tilem, 235 Main Street, White Plains, NY 10601 (914) 949-8855

(4) United States v. Judge, No. 3:07-cr-00114-JCH

Judge: Janet C, Hall, United States District Judge, Bridgeport, CT

Summary of Case: In 2007, the defendant pleaded guilty to federal civil
rights charges arising from his treatment of an African American with whom
he worked. Specifically, the defendant admitted to intimidating, by threat of
force, the victim on more than one occasion in the workplace on account of
the victim’s race, The defendant was sentenced in 2007 to 6 months in prison
and fined $3000. An Assistant United States Attorney handled the plea but,
after the Assistant United States Attorney left the office, I handled the
sentencing proceeding.

Counsel for the Defendant: Michael R. Hasse, Hasse & Associates, 89-90
Hempstead St., P.O. Box 35, New London, CT 06320 (860) 444-2711.

(5) Facchini v. Miller. et al., No. CV 99 0587686S, Connecticut Superior
Court at Hartford

Trial Judge: Joseph Q. Koletsky

Summary of Case: From 1999 -2002, myself and one of my partners
defended PricewaterhouseCoopers (“PwC”) and one of its former partners in
a lawsuit arising from the sale of a business for which PwC firm had served
as auditor. The case proceeded to trial in late 2001, resulting in a verdict in
favor of the plaintiff on two of the four counts submitted to the jury. Post-
trial were filed by our clients seeking judgment notwithstanding the verdict
and/or a new trial. After a one-day mediation, the case settled before the
motions were adjudicated.

Counsel for the Plaintiff: Richard P, Weinstein, 29 South Main Street, Suite
207, West Hartford, CT 06107 (860) 561-2628
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Counsel for Co-defendant Howard Miller: William H. Champlin, Tyler,
Cooper & Alcorn, CityPlace 1 Hartford, CT 06103 (860) 725-6206

(6) Morse v. PricewaterhouseCoopers. LLP, et al., No. CV 99 05934058,
Connecticut Superior Court at Hartford.

Summary of Case: From 1999 - 2001, I defended PricewaterhouseCoopers
(“PwC”) and some of its employees in a defamation case arising from the
receipt of an email by a PwC audit client containing allegedly defamatory
statements by a PwC employee about the plaintiff. After significant
discovery, the case settled during a court-mandated arbitration.

Counsel for the Plaintiff: Charles F. Basil, 160 Farmington Ave,,
Farmington, CT 06023 (860) 255-5005

(7) Terminix International v. Mastershield Pest Management, et al.
Nos. CV 97 01397708, CV 98 0145590S, CV 99 0152219S, Connecticut
Superior Court, Judicial District of Waterbury

Judge: Robert L. Holzberg

Summary of Case: From 1999 - 2000, one of my partners and I represented
the plaintiff in eight different actions filed against the defendant and
numerous former employees of the plaintiff who left the plaintiff’s employ to
work for the defendant allegedly in violation of non-compete agreements
with the plaintiff. Five of the actions settled and the three identified above
proceeded to trial where they were settled with the court’s intercession on
the eve of jury selection.

Counsel for the Defendants: Paul Ruszczyk, 418 Highland Ave,, Cheshire,
CT 06410 (860) 699-9984

(8) Musumeci v. The Travelers Insurance Companies, No. X 03 CV 99
0499689S, Connecticut Superior Court, Complex Litigation Docket, at New
Britain

Judge: Julia L. Aurigemma

Summary of Case: From 1999 - 2001, one of my partners and I represented
the defendant insurer in a purported class action on behalf of all insureds
who had their automobiles repaired with allegedly substandard aftermarket
parts. The case proceeded through discovery and with preparation for a
class certification hearing when the plaintiff, as a result of information
obtained during discovery, elected to withdraw her claims and the case was
dismissed.
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Counsel for the Plaintiffs: James Johnson, 100 Park Ave., 12 Floor, New
York, NY 10017 (212) 907-0859

Dennis Alex, 114 West Main Street, New Britain, CT 06051 (860) 225-7629

(9) Sacred Heart University v. City of Bridgeport, et al., No. 3:99 CV 1200

Judge: United States District Judge Dominic J. Squatrito, United States
District Court, District of Connecticut

Summary of Case: In 1999, I along with one of my partners, represented the
plaintiff in an action alleging state and federal constitutional law claims
against the City as well as its Mayor for their efforts to prevent the plaintiff
from occupying a newly-constructed student dormitory. The case proceeded
in an expedited manner, resulting in a settlement whereby the dormitory was
opened in a timely manner and the lawsuit subsequently withdrawn.

Counsel for Defendant City of Bridgeport: Mark T. Anastasi, 999 Broad
Street Bridgeport, CT 06604 (203) 576-7647

Counsel for Defendant Joseph Ganim: John F. Droney, Jr., Levy & Droney,
74 Batterson Park Road, Farmington, CT 06034 (860) 676-3000

(10) Melanson v. Town of West Hartford, et al., Connecticut Appellate
Court, No. A.C. 20399

Summary of Case: As Corporation Counsel for the Town of West Hartford,
I represented the Town in tort claims asserted by a police officer who was
accidentally shot by a fellow officer in the line of duty. Along with the
Deputy Corporation Counsel, we successfully moved to dismiss the case in
Superior Court on the grounds that the plaintiff’s tort claims were barred by
the exclusivity of Connecticut’s workers compensation act. The plaintiff
appealed and the decision was affirmed by the Appellate Court (Judges
Lavery, Peters and Dranginis). The decision is reported at 61 Conn. App.
683 (2001). The plaintiff appealed to the Connecticut Supreme Court which
denjed the appeal. This decision is reported at 202 Conn. 904 (2001). I
assisted with the preparation of the Town’s briefs at the appellate level and
argued the case before the Appellate Court. '

Plaintiff’s Counsel; Walter R. Hampton, Jr., Hampton Law Offices LLC, 185
Albany Turnpike, P.O. Box 1008, Canton, CT 06019. (860) 693-8800.

Counsel for Individual Defendants: Scott M. Karsten, Sack, Spector &
Karsten, 836 Farmington Ave., Suite 221 West Hartford, CT 06119 (860)
233-8251. .
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17. Legal Activities: Describe the most significant legal activities you have pursued,
including significant litigation which did not progress to trial or legal matters that did not
involve litigation. Describe fully the nature of your participation in these activities.
Please list any client(s) or organization(s) for whom you performed lobbying activities
and describe the lobbying activities you performed on behalf of such client(s) or
organizations(s). (Note: As to any facts requested in this question, please omit any
information protected by the attorney-client privilege.)

As my answers to prior questions demonstrate, since graduation from law
school my career has involved a combination of public and private sector
legal positions, I have also taught at two law schools and frequently
volunteer to speak to law school classes and participate in various bar
association-sponsored community events. In private practice, I have
represented both large corporations and individuals. In public service, I
have served as both a civil and criminal prosecutor and have gained
extensive management experience. As United States Attorney, I supervise
more than 100 employees and manage a budget of over $10 million.
Notwithstanding my management responsibilities, as United States Attorney
I have remained active in litigation, appearing in court on mumerous
occasions, trying one criminal case to jury verdict and arguing two appeals
before the U.S. Court of Appeals for the Second Circuit. As Associate
Deputy Attorney General, I coordinated various violent crime initiatives
undertaken by the Department Of Justice. As Chief of Staff to the Attorney
General, I oversaw day to day operations of the Attorney General’s Office
including supervision of more than 20 employees, managing the Attorney
General’s schedule and responding to a myriad of issues that arese on a daily
basis.

I have never engaged in lobbying on behalf of any clients.

18. Teaching: What courses have you taught? For each course, state the title, the
institution at which you taught the course, the years in which you taught the course, and
describe briefly the subject matter of the course and the major topics taught. If you have
a syllabus of each course, please provide four (4) copies to the committee.

I have taught courses at two law schools. From 1996-97, I taught a Legal
Research and Writing (First Semester) and Appellate Advocacy (Second
Semester) class at the National Law Center at George Washington
University. These were required courses for all first-year law students and
focused on the basic skills for legal research, writing and oral advocacy. At
the University of Connecticut School of Law, I served as an adjunct
instructor in 1998-99 for the Lawyering Process class. This class was
required for all first-year law students and also focused on the basic skills for
legal research, writing and oral advocacy. In 2004, I co-taught, with
Professor Leonard Orland, a course on Advanced Criminal Law and, in 2005
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and 2006 I co-taught with Professor Orland and Leonard Boyle a course on
Contemporary Issues in Criminal Law.

Attached are copies of the syllabus for the two courses I co-taught on
Contemporary Issues in Criminal Law.

Deferred Income/ Future Benefits: List the sources, amounts and dates of all
anticipated receipts from deferred income arrangements, stock, options, uncompleted
contracts and other future benefits which you expect to derive from previous business
relationships, professional services, firm memberships, former employers, clients or
customers. Please describe the arrangements you have made to be compensated in the
future for any financial or business interest.

I currently participate in the federal government’s Thrift Savings Plan. I
have participated in similar plans while previously employed by other
employers. When I left those employers, the money in such plans was
transferred into an IRA account at Morgan Stanley.

Outside Commitments During Service: Do you have any plans, commitments, or
agreements to pursue outside employment, with or without compensation, during your
service in the position to which you have been nominated? If so, explain.

No.

Sources of Income: List sources and amounts of all income received during the
calendar year preceding your nomination and for the current calendar year, including all
salaries, fees, dividends, interest, gifts, rents, royalties, patents, honoraria, and other
items exceeding $500 or more (If you prefer to do so, copies of the financial disclosure
report, required by the Ethics in Government Act of 1978, may be substituted here.)

A Financial Disclosure Statement is attached.

Statement of Net Worth: Please complete the attached financial net worth statement in
detail (add schedules as called for).

See attached Net Worth Statement.

Potential Conflicts of Interest:

d. Identify any affiliations, pending litigation, financial arrangements, or other
factors that are likely to present potential conflicts-of-interest during your initial
service in the position to which you have been nominated. Explain how you
would address any such conflict if it were to arise.

In the event of a conflict of interest, actual or apparent, I will consult with
the Department of Justice ethics officials and abide by their advice.
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e. Explain how you will resolve any potential conflict of interest, including the
procedure you will follow in determining these areas of concern.

In the event of a conflict of interest, actual or apparent, I will consult with
the Department of Justice ethics officials and abide by their advice.

24..Pro_Bono Work: An ethical consideration under Canon 2 of the American Bar
Association’s Code of Professional Responsibility calls for “every lawyer, regardless of
professional prominence or professional workload, to find some time to participate in
serving the disadvantaged.”  Describe what you have done to fulfill these
responsibilities, listing specific instances and the amount of time devoted to each. If you
are not an attorney, please use this opportunity to report significant charitable and
volunteer work you may have done.

I have been very active in volunteer work in my community, including active
service on behalf of numerous non-profit organizations dedicated to various worthy
and important causes, including service to the disadvantaged. Boards on which I
have served include the John A. Rogers African-American Cultural Society, Inc.,
United Cerebral Palsy of Greater Hartford, the Foundation for the Advancement of
Catholic Schools, the University of Notre Dame Monogram Club, The Old State
House Association, Inc. and Riverfront Recapture, Inc. I also have served as a
volunteer adjunct instructor at the University of Connecticut School of Law.

As a board member of various non-profit organizations in Connecticut, my
activities involved fund-raising (until I became U.S. Attorney), governamnce,
recruitment of new board members and various other matters. I served as the
Chair of the Board’s Governance Committee for both the Old State House and
Riverfront Recapture. As Vice President of the Foundation for the Advancement
of Catholic Schools, I organized the first annual Archbishop’s St. Patrick’s Day
Breakfast in 2001. To date, the breakfast has raised over $100,000 for scholarships
to Catholic High Schools.
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KEVIN J. AND KATHLEEN P. O’CONNOR
Statement of Net Worth

Period Ended November 30, 2007

THE PROFESSIONAL ASSOCIATES, P.C., CERTIFIED PUBLIC ACCOUNTANTS AND CONSULTANTS
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The Professional Associates, P.C.
Certified Public Acc and C Hant

Jumes F. Bearisiey, CPA
Clement . Poscarella, CPA
Robert R Pascarells, CPA

Kevin J. and Kathleen P. O'Connor
94 Garfield Road
West Hartford, CT 06107

We have compiled the accompanying statement of Net Worth of Kevin J. and Kathleen P. O’Connor as of
November 30, 2007, and the supplementary information, which is presented for supplementary analysis
purposes, in accordance with Statements on Standards for Accounting and Review Services issued by the
American Institute of Certified Public Accountants. The statement of financial condition is intended to
present assets at estimated current values and liabilities at estimated current ameunts.

A compilation is limited to presenting in the form of financial statements and supplementary schedules
information that is the representation of the individual whose financial statement is presented. We have not
audited or reviewed the accompanying statement of financial condition and supplementary schedules and,
accordingly, do not express an opinion or any other form of assurance of them. However, we did become
aware of departures from accounting principles generally accepted in the United States of America that are
described in the following paragraph.

As noted in the statement of Net Worth, the total real estate owned of $550,000 as of November 30, 2007,
has been valued at estimated current value as determined by Mr. O’Connor which, in Mr. O’Connor's
opinion, are conservative estimates. The procedures used to arive at this value do not appear to be
appropriate to determine the estimated current value of the assets in conformity with accounting principles
generally accepted in the United States of America. The effects on the statement of financial condition of
not applying appropriate procedures to determine the estimated current values of the investment are not
reasonably determinable. In addition, Mr, O'Connor has elected to omit substantially all of the disclosures
required by accounting principles generally accepted in the United States of America.

Because the significance and pervasiveness of the matters discussed above makes it difficult to assess their
impact on the statement of Net Worth, users of this financial statement should recognize that they might
reach different conclusions about the financial condition of Kevin J. and Kathleen P. O’Connor if they had
access to a revised statement of financial condition prepared in conformity with accounting principles
generally accepted in the United States of America, including the omitted disclosures. Accordingly, this
statement of financial condition is not designed for those who are not informed about such matters.

We are not independent with respect to Kevin J. and Kathleen P. O’Connor.

e Paofrssional Arsaciates, P.C.

December 5, 2007

THE PROFESSIONAL ASSOCIATES, P.C., CERTIFIED PUBLIC ACCOUNTANTS AND CONSULTANTS
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KEVIN J. AND KATHLEEN P. O’CONNOR
Statement of Net Worth

November 30, 2007

Assets Liabilities
Cash on hand and in banks $ 14,420 Notes payable to banks $ -
U.S. Government securities - Accounts and bills due 6,000
Listed securities 161,558 Unpaid Income Tax -
Unlisted securities 135,129 Real estate mortgages payable 241,000
Accounts and notes receivable - Chrysler Credit (auto loan) 13,000
Due from relatives and friends - Estimated income taxes on the
Due from others “ difference between the estimated
Doubtful - . current value of assets and the
Real estate owned 550,000 estimated current amounts of liabilities
Real estate mortgages receivable - and their tax basis. 100
Autos and other personal property 100,000
Cash value-life insurance i77 Total Liabilities 260,100
Other Assets 89,254 Net Worth 790,438
Total Assets $ 1,050,538 $ 1,050,538
Contingent Liabilities General Information
As endorser, comaker or guarantor $0 Are any assets pledged? (Add schedule) No
Are you a defendant in any suits or legal
On leases or contracts 50 action No
Legal claims 50 Have you ever taken bankruptcy? No
Provision for Federal Income Tax 5100
Other special debt 50

See accountant s report.
THE PROFESSIONAL ASSOCIATES, P C., CERTIFIED PUBLIC ACCOUNTANTS AND CONSULTANTS
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KEVIN J, AND KATHLEEN P. O’CONNOR
Supplementary Schedule of Listed Securities

November 30, 2007

Shares Description Type Owner Amount
219 Morgan Stanley Developing Grw Securities B Retirement Kevin 6,830
567 Van Kampen Equity and Income B Retirement Kevin 5,048
603 Federated Capital Appreciation B Retirement  Kevin 11,859
425 Lord Abbett Mid Cap Value B Retirement  Kevin 8,619
184 Van Kampen Int'1 Growth B Retirement Kevin 4,232

1,098 Allianceber Intemational Value A Retirement  Kathleen 25,221
35 Cohen & Steers Realty Shares Inc. Retirement  Kathleen 2,485
330 Fidelity Advanced Mid Cap A Retirement Kathleen 8,524
966 American Growth Fund of America F Retirement  Kathleen 33,901
99 Lazard Emerging Markets Open Retirement Kathleen 2,554
1,401 Pheonix Multi-Sector S/T BD A Retirement  Kathleen 6,543
780 Davis New York Venture A Retirement  Kathleen 30,177
619 Pimco Total Retum A Retirement  Kathleen 6,658
274 RS Partners A Retirement  Kathleen 8,907
Total Listed Securities $ 161,558
b

See accountant's report.

THE PROFESSIONAL ASSOCIATES, P.C., CERTIFIED PUBLIC ACCOUNTANTS AND CONSULTANTS
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KEVIN J. AND KATHLEEN P. O°CONNOR

Supplementary Schedule of Unlisted Securities

November 30, 2007
Shares Description Type Qwner Amount
54,973 Bank Deposit Program Retirement Kevin 54,973
119 Bank Deposit Program Retirement Kathleen 119
1,475 Morgan Stanley Liquid Asset Fund Retirement Kathleen 1,475
11,930 SSgA Govermment Money Market Fund Retirement Kathleen 78,562
Total Uniisted Securities $ 135129
L

See accountant’s report.

THE PROFESSIONAL ASSOCIATES, P.C., CERTIFIED PUBLIC ACCOUNTANTS AND CONSULTANTS
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KEVIN J. AND KATHLEEN P. O’CONNOR

Supplementary Schedule of Cash Value — Life Insurance

November 30, 2007
) Cash Sumrender
Name Description of Policy Insured Value
Group Life Insurance - Face
Massachusetts Mutua) Life Amount $1,000,000; Death
Insurance Company Benefit $1,000,000 Kevin 3 177
TS I,

See nccountant’s report.

THE PROFESSIONAL ASSOCIATES, P.C,, CERTIFIED PUBLIC ACCOUNTANTS AND CONSULTANTS
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KEVIN J. AND KATHLEEN P. O°CONNOR

Supplementary Schedule of Real Estate

November 30, 2007
Name Mortgagor Owner Amount
Countrywide Home Loans
P.O Box 660694 Dallas,
Residence - West Hartford, CT 06107 TX 75266-0694 Kathleen $£550,000
o

See accountant’s compilation report.

THE PROFESSIONAL ASSOCIATES, P C., CERTIFIED PUBLIC ACCOUNTANTS AND CONSULTANTS
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KEVIN J. AND KATHLEEN P. 0’CONNOR

Supplementary Schedule of Other Assets

November 30, 2007
Account Description Owner Amount

Kevin fb/o

Putnam Investments 529 College Advantage Plan Erin Q'Connor ___ § 24,639
Kevin f/b/o Anne

Putnam [nvestments 529 College Advantage Plan O'Connor 13,381
Kevin fb/o

Putnam Investments 529 College Advantage Plan James O'Connor 8,319
Kevin f/b/o Mary

Putnam Investments 529 College Advantage Plan O'Connor 19,445
William F,

New York's 529 College Plunkett, Jr. fb/o

Savings Program Individual 529 Plan Erin O'Connor 7,256
Wilhiam F.

New York's 529 College Plunkett, Jr. fb/o

Savings Program Individual 529 Plan James O'Connor 3,777

. ) William F,
New York's 529 College Plunkett, Ir. f/b/o
Savings Program Individual 529 Plan Mary O'Connor 6,805
. William F,
New York's 529 College Plunkett, Jr. fb/o
Savings Program Individual 529 Plan Anne O'Connor 5,632
Total Other Assets . 3 89,254

See accountant's compilanen report.

THE PROFESSIONAL ASSOCIATES, P.C., CERTIFIED PUBLIC ACCOUNTANTS AND CONSULTANTS
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U.S. Department of Justice

Justice Management Division

Departmental Ethics Office

Washingtan, D.C. 20530

Robert I. Cusick DEC 14 2007
Director

Office of Government Ethics

Suite 500

1201 New York Avenue, NW

Washington, DC 20005-3919

Dear Mr. Cusick:

In accordance with the provisions of Title I of the Ethics in Government Act of 1978 as amended,
[ am forwarding the financial disclosure report of Kevin J. O’Connor, who has been nominated
by the President to serve as the Associate Attorney General. We have conducted a thorough
review of the enclosed report.

The financial conflict of interest statute, 18 U.S.C. 208, requires that Mr. O’Connor recuse
himself from participating personaily and substantially in any particular matter that has a direct
and predictable effect on his financial interests or the financial interests of any other person
whose interests are imputed to him, unless he first obtains a written waiver, pursuant to Section
208(b)(1), or qualifies for a regulatory exemption, pursuant to Section 208 (b)(2). Mr. O’Connor
understands that the interests of the following persons are imputed to him: his spouse; minor
children; any general partner; any organization in which he serves as an officer, director, trustee,
general partner or employee; and any person or organization with which he is negotiating or has
an arrangement concerning prospective employment. Mr. O’Connor’s wife is employed as an
attorney by McKenna Long & Aldridge. She receives a fixed salary and is eligible for an annual
bonus that is based, in part, on the firm’s earnings. Mr. O’Connor will not participate personally
and substantially in any particular matter that has a direct and predictable effect on the financial
interests of McKenna Long & Aldridge, unless he first obtains a written waiver pursuant to 18
U.S.C. 208(b)(1). In determining whether a particular matter has a direct and predictable effect
on his financial interests or on those of any other person whose interests are imputed to him,

Mr. O’Connor will consult with Department of Justice ethics officials.

We have advised Mr. O*Connor that because of the standard of conduct on impartiality at

5 C.F.R. 2635.502, he should seek advice before participating in a particular matter involving
specific parties which he knows is likely to have a direct and predictable effect on the financial
interests of a member of his household, or in which he knows that a person with whom he has a
covered relationship is or represents a party. Pursuant to Section 502, Mr. O’Connor will not
participate in any particular matter involving specific parties in which Saoi, Ltd., or any of his
wife’s clients at McKenna Long & Aldridge or Saoi, Ltd., is or represents a party, unless he is
authorized to do so. In addition, Mr. O'Connor will not participate in any particular matter
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Mr. Robert Cusick Page 2
involving specific parties in which the University of Notre Dame or the Notre Dame Monogram
Club is or represents a party unless he is authorized to do so.

Based on the above agreements and counseling, I am satisfied that the report presents no conflicts
of interest under applicable laws and regulations and that you can so certify to the Senate

Judiciary Committee.

Sincerely,

AR A

Michael H. Allen
Deputy Assistant Attorney General
for Administration and
Alternate Designated Agency Ethics Official

Enclosure
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Senator WHITEHOUSE. Mr. Katsas?

STATEMENT OF GREGORY G. KATSAS, OF MASSACHUSETTS,
NOMINEE TO BE ASSISTANT ATTORNEY GENERAL, CIVIL DI-
VISION, DEPARTMENT OF JUSTICE

Mr. KATSAs. Thank you, Senator. I would just like to acknowl-
edge a few people, and thank a few others.

First, if I may, I'd like to introduce my girlfriend, Simone Mele,
who’s here. She came down from New York to be with us, and
we're glad that she’s here. I'd like to say hello to my mother, who
is watching these proceedings on television. She’s elderly and
couldn’t be here in person, but she is watching from Jamaica Plain,
Massachusetts. Also, to my sister in Newbury-Port, Massachusetts.
She is busy raising two small children with her husband.

I'd like to thank a few of the very many people who have helped
me and supported me in various stages of my legal career: Justice
Clarence Thomas gave me the incomparable privilege of clerking
for him twice, first at the DC Circuit and then at the Supreme
Court; Timothy Dyke and Glen Baker were my bosses for many
years at Jones, Day, and great teachers and mentors; Robert
McKeown, Peter Keisler, and William Mercer each gave me the
high honor of serving at the Justice Department for the last six
and a half years, both in the Civil Division and the Office of the
Associate Attorney General.

I'd like to thank Robert Kaugh and every member of the appel-
late staff of the Civil Division. I've worked with them side to side
for more than 5-years. They are a team of fabulous, dedicated pub-
lic servants and lawyers. Robert managed that staff flawlessly and
I ended up getting much of the credit for his great work. Last, but
not least, I'd like to thank the President for nominating me, and
I’d like to thank this committee for giving me this hearing.

Finally, I'd like to recognize two people who are no longer with
us. The first, is Judge Edward Becker, who gave me my first job
out of law school as a clerk in Philadelphia on the Third Circuit.
Judge Becker was a giant in the law, but nonetheless a humble
man and, as Senator Specter knows, one also who was loved by ev-
eryone who had the chance to know him. He taught me so many
good lessons, including that good decision-making requires hard
work and a painstaking attention to detail. He died much too
young, but his memory continues to inspire me and dozens of other
former clerks every day of our professional lives.

Finally, my father. He came to this country and lived the Amer-
ican dream for more than 40 years as a distinguished forensic pa-
thologist in Greater Boston. In his obituary, the Boston Globe de-
scribed his unparaleled reputation for honesty, integrity, for the
testimony that he gave in court as a part of his job. I've tried to
do my best to live up to those standards of honesty and integrity
in my own career so far, and I will do my best to continue to live
up to those standards as an Assistant Attorney General, if I should
be fortunate enough to be so confirmed.

Thank you very much.

[The biographical information follows.]
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UNITED STATES SENATE
COMMITTEE ON THE JUDICIARY

QUESTIONNAIRE FOR NON-JUDICIAL NOMINEES
PUBLIC
Name: Full name (include any former names used).
Gregory George Katsas.

Position: State the position for which you have been nominated.

Assistant Attorney General, Civil Division.

Address: List current office address. If city and state of residence differs from your
place of employment, please list the city and state where you currently reside.

Office of the Associate Attorney General

United States Department of Justice

950 Pennsylvania Ave., N.W.

Washington, DC 20530
Birthplace: State date and place of birth.

1964. Boston, Massachusetts.
Marital Status: (include name of spouse, and names of spouse pre-marriage, if
different). List spouse’s occupation, employer’s name and business address(es).

Please, also indicate the number of dependent children.

1 am single and have no children.

Education: List in reverse chronological order, listing most recent {irst, each

college, law school, or any other institution of higher education attended and
indicate for each the dates of attendance, whether a degree was received, and the
date each degree was received.

Harvard Law School, Sept. 1986 to June 1989, J.D. received June 1989.

Princeton University, Sept. 1982 to June 1986, A.B. received June 1986.
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7. Employment Record: List in reverse chronological order, listing most recent first,
all governmental agencies, business or professional corporations, companies, firms,
or other enterprises, partnerships, institutions or organizations, non-profit or
otherwise, with which you have been affiliated as an officer, director, partner,
proprietor, or employee since graduation from college, whether or not you received
payment for your services. Include the name and address of the employer and job
title or job description where appropriate.

Office of the Associate Attorney General

U.S. Department of Justice

950 Pennsylvania Ave., N.W.

Washington, D.C. 20530

Principal Deputy Associate Attorney General, August 2006 to present
Acting Associate Attorney General, August 2007 to present

Civil Division

U.S. Department of Justice

950 Pennsylvania Ave., N.W.

Washington, D.C. 20530

Deputy Assistant Attorney General, June 2001 to August 2006

Jones Day (formerly Jones, Day, Reavis & Pogue)
51 Louisiana Ave., NNW.

Washington, D.C, 20001

Partner, January 1999 to June 2001
Associate, October 1992 to December 1998

Supreme Court of the United States

One First Street, N.E.

Washington, D.C. 20543

Law Clerk to Hon. Clarence Thomas, October 1991 to July 1992

U.S. Court of Appeals for the D.C. Circuit

3rd & Constitution Ave., N.W.

Washington, D.C. 20001

Law Clerk to Hon. Clarence Thomas, September 1990 to October 1991

U.S. Court of Appeals for the Third Circuit

601 Market Street

Philadelphia, PA 19106

Law Clerk to Hon. Edward Becker, June 1989 to September 1990
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Ropes & Gray

One International Place

Boston, MA 02110

Summer Associate, June 1988 to August 1988

Patterson, Belknap, Webb & Tyler

1133 Avenue of the Americas

New York, NY 10036

Summer Associate, June 1987 to August 1987

8. Military Service and Draft Status: Identify any service in the U.S. Military,
including dates of service, branch of service, rank or rate, serial number (if different
from social security number) and type of discharge received.

None,
9. Honors and Awards: List any scholaréhips, fellowships, bonorary degrees,

academic or professional honors, honorary society memberships, military awards,
and any other special recognition for outstanding service or achievement.

Attomey General’s Distinguished Service Award, Sept. 12, 2006
Rated “outstanding” (highest possible rating) every year at Department of Justice
Graduated cum laude from Harvard Law School, 1989
Executive Editor, Harvard Law Review, 1988 to 1989
Editor, Harvard Law Review, 1987 to 1988
Graduated cum laude from Princeton University, 1986
Graduated summa cum laude from Groton School, 1982
10. Bar Associations: List all bar associations or legal or judicial-related committees,
selection panels or conferences of which you are or have been a member, and give

the titles and dates of any offices which you have held in such groups.

Member, D.C. Circuit Judicial Conference, 2004 and 2006
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11. Bar and Court Admission:

a. List the date(s) you were admitted to the bar of any state and any lapses in
membership. Please explain the reason for any lapse in membership.

District of Columbia (admitted Oct. 2, 1995)
Pennsylvania (admitted Nov. 29, 1993) (inactive status)

I took inactive status in the Pennsylvania bar in 1997, because by then I
had developed a law practice based primarily in Washington, D.C.

b. List all courts in which you have been admitted to practice, including dates
of admission and any lapses in membership. Please explain the reason for
any lapse in membership. Give the same information for administrative
bodies that require special admission to practice.

Supreme Court of the United States (Jan. 21, 1997)

U.S. Court of Appeals for the D.C. Circuit (May 17, 1996)
U.S. Court of Appeals for the First Circuit (Aug. 1, 1996)
U.S. Court of Appeals for the Second Circuit (Mar. 12, 2002)
U.S. Court of Appeals for the Third Circuit (Feb. 1, 1996)
U.S. Court of Appeals for the Fourth Circuit (April 10, 1998)
U.S. Court of Appeals for the Fifth Circuit (Feb. 7, 2000)
U.S. Court of Appeals for the Sixth Circuit (Sept. 16, 1999)
U.S. Court of Appeals for the Seventh Circuit (May 5, 1995)
U.S. Court of Appeals for the Eighth Circuit (Dec. 1, 1997)
U.S. Court of Appeals for the Ninth Circuit (Sept. 25, 1998)
U.S. Court of Appeals for the Tenth Circuit (March 4, 2004)
U.S. Court of Appeals for the Eleventh Circuit (Dec. 12, 1997) (1apsed)

U.S. Court of Appeals for the Federal Circuit (Aug. 26, 1997)
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U.S. District Court for the District of Columbia (April 1, 1996)

With no regular practice in the Eleventh Circuit, I have had no occasion to
pay the periodic fee to renew my membership.

12. Memberships:

a. List all professional, business, fraternal, scholarly, civic, charitable, or other
organizations, other than those listed in response to Questions 10 or 11 to
which you belong, or to which you have belonged, or in which you have
significantly participated, since graduation from Iaw school. Provide dates of
membership or participation, and indicate any office you held. Include
clubs, working groups, advisory or editorial boards, panels, committees,
conferences, or publications.

St. Sophia Greek Orthodox Cathedral
Parishioner since 1991
Republican Party
Member since law school
Federalist Society
Member since law school
Vice Chair, litigation practice group, 1996 to 2001
b. Please indicate whether any of these organizations listed in response to 12(a)
above currently discriminate or formerly discriminated on the basis of race,
sex, or religion — either through formal membership requirements or the
practical implementation of membership policies. If so, describe any action
you have taken to change these policies and practices.
To the best of my knowledge, none of the organizations listed above has

ever discriminated on the basis of race, sex, or religion, except insofar as the
Orthodox Church ordains as clergy only male Orthodox Christians,
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13. Published Writings and Public Statements:

a. List the titles, publishers, and dates of books, articles, reports, letters to the
editor, editorial pieces, or other published material you have written or
edited, including material published only on the Internet. Please supply four
(4) copies of all published material to the Committee.

During the fall of 1983, I wrote an article for Prospect magazine on a
lawsuit challenging the male-only admissions policies of certain Princeton eating
clubs. I have been unable to locate copies of this article.

Case Comment, Wheat v. United States, 102 Harvard Law Review 180
(1988) (unsigned student case comment) (attached at tab 1).

Recommended Reading: Chief Justice Rehnquist’s Grand Inquests,
Federalist Paper (Oct. 1992) (tab 2).

Supreme Court Highlights, Federalist Paper (Jan. 1993) (tab 3).

Retroactive Civil Rights: Back to the Future, Legal Times (Aug. 1, 1994)
(with Glen Nager) (tab 4).

How to Oppase Certiorari in Supreme Court Business Cases, Jones Day
Commentaries (Dec. 1995) (unsigned law firm publication) (tab 5).

Congressional Control over State Sovereign Immunity: The Recent
Supreme Court Decisions, Federalism & Separation of Powers News (Spring
1999) (tab 6).

b. Please supply four (4) copies of any reports, memoranda or policy statements
you prepared or contributed in the preparation of on behalf of any bar
association, committee, conference, or organization of which you were or are
a member. If you do not have a copy of a report, memorandum or policy
statement, please give the name and address of the organization that issued
it, the date of the document, and a summary of its subject matter.

None.
¢. Please supply four (4) copies of any testimony, official statements or other
communications relating, in whole or in part, to matters of public policy or
legal interpretation, that you have issued or provided or that others

presented on your behalf to public bodies or public officials.

I'have testified before Congress on four occasions. Copies of that
testimony are attached at tabs 7 through 10,
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d. Please supply four (4) copies, transcripts or tape recordings of all speeches or
talks delivered by youn, including commencement speeches, remarks, lectures,
panel] discussions, conferences, political speeches, and question-and-answer
sessions. Please include the date and place where they were delivered, and
readily available press reports about the speech or talk, If you do not have a
copy of the speech or a transcript or tape recording of your remarks, please
give the name and address of the group before whom the speech was given,
the date of the speech, and a summary of its subject matter. If you did not
speak from a prepared text, please furnish a copy of any outline or notes
from which you spoke,

On approximately four occasions in the early- to mid-1990s, I appeared as
a guest lecturer in an undergraduate course at American University, 4400
Massachusetts Ave., N.W., Washington, D.C. 20016. The course addressed
American government and the Constitution. The subject of my lecture was a
defense of interpretivism as a method of constitutional construction. Copies of
my lecture notes are attached at tab 11,

On October 17, 1997, 1 participated in a panel on federalism in the wake
of the Supreme Court decisions in City of Boerne v. Flores and Printz v. United
States. The panel took place in Washington, D.C. and was sponsored by the
Federalist Society, 1015 18th Street, N.W., Suite 425, Washington, D.C. 20036.
A transcript of the panel discussion is attached at tab 12.

On July 19, 2002, I gave a specch on the Supreme Court’s 2001 Term in
Tallahassee, Florida to the Tallahassee chapter of the Federalist Society. Copies
of my speaking notes are attached at tab 13.

On July 13, 2003, I gave remarks in Oklahoma City, Oklahoma to the state
solicitors’ conference of the National Association of Attorneys General (NAAG),
750 First Street, N.E., Washington, D.C. 20002. The subject of my remarks was
how the Department of Justice (DOJ) conducts its appellate litigation and how
DOJ and NAAG might coordinate amicus filings in cases of mutual interest. I no
longer have my speaking notes, which were minimal.

On November 14, 2003, I participated in an immigration law panel
sponsored by the Federalist Society in Washington, D.C. A transcript of the panel
discussion is attached at tab 14.

On various dates in late 2004, I gave speeches on the Supreme Court’s
2003 Term. My schedule for these speeches was as follows: on August 12, 1
spoke in Cleveland, Ohio to the Cleveland chapter of the Federalist Society; on
October 13, I spoke in Tallahassee, Florida to the Tallahassee chapter of the
Federalist Society; on October 14, I spoke in Fort Lauderdale, Florida to the Nova
Southeastern University Law Center, 3305 College Ave., Ft. Lauderdale-Davie,
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FL 33314; on October 14, I spoke in Coral Gables, Florida to the University of
Miami School of Law, 1311 Miller Drive, Coral Gables, FL 33146; on October
14, I spoke in Miami, Florida to the St. Thomas University School of Law, 16401
N.W. 37th Avenue, Miami Gardens, FL 33054; on October 15, 1 spoke in Stuart,
Florida, to the Martin County Bar Association, ¢/o Alan Forst, 3353 SW
Thistlewood Lane, Palm City, FL 34990; and on October 28, I spoke in
Cincinnati, Ohio to the Cincinnati chapter of the Federalist Society. Copies of my
speaking notes are attached at tab 15.

On March 22, 2005, I gave a speech in Singapore to the Milops
Conference of the United States Pacific Command, USPACOM/J01PA, Box
64031, Camp H.M. Smith, HI 96861. The topic of my speech was terrorism
litigation, Attached at tab 16 is copy of my speech outline, together with
handwritten annotations that 1 used in giving the speech.

On various dates beginning in late 2005, I gave speeches on the Supreme
Court’s 2004 Term. My schedule for these speeches was as follows: on
November 15, I spoke in Tallahassee, Florida to the Tallahassee chapter of the
Federalist Society; on November 16, I spoke in Orlando, Florida to the Orlando
chapter of the Federalist Society; on November 16, I spoke in Tampa, Florida to
the Stetson University College of Law, 1700 North Tampa Street, Tampa, FL
33602; on November 17, I spoke in Coral Cables, Florida to the University of
Miami School of Law; on November 17, I spoke in Miami, Florida to the St.
Thomas University Schoo! of Law; on November 17, I spoke in Miami, Florida to
the Florida International University College of Law, University Park Campus,
Rafael Diaz-Balart Hall, Suite 1055, Miami, FL 33199; on November 18, I spoke
in Stuart, Florida to the Martin County Bar Association; and on February 9, 2006,
I spoke in Carlisle, Pennsylvania to the Dickinson School of Law, 150 South
College Street, Carlisle, PA 17013, Copies of my speaking notes are attached at
tab 17,

On May 11, 2006, I spoke on a panel in Portland, Oregon to the Oregon
Bar Historical Society, c/o John Stephens, Esler, Stephens & Buckley, 700
Pioneer Tower, 888 SW Fifth Ave., Portland, OR 97204. The subject was
litigation over the interaction between federal drug laws and the Oregon statute
authorizing physician-assisted suicide. Copies of my speaking notes are attached
attab 18.

On June 3, 2006, I spoke on a panel at reunions at Princeton University,
Princeton, NJ 08544. The subject was the Roberts Court. Copies of my speaking
notes are attached at tab 19.

On June 27, 2006, 1 spoke on a panel in Houston, Texas to the Houston
chapter of the Federalist Society. The subject was the Supreme Court’s 2005
Term. Copies of my speaking notes are attached at tab 20.
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On September 18, 2006, I spoke on a pane! in Indianapolis, Indiana to the
Indianapolis Chapter of the Federalist Society. The subject was the Supreme
Court’s 2005 Term, but my remarks were limited to the Hamdan decision.
Copies of my speaking notes are attached at tab 21,

On October 20, 2006, I participated in a debate at the George Washington
University School of Law, 200 H St., N.W., Washington, D.C. 20052, on the
Hamdan decision. Iused the same speaking notes that I had previously used on
September 18 in Indianapolis.

In March 2007, T gave three speeches on the Guantanamo detainee
litigation. My schedule for these speeches was as follows: on March 19, T spoke
in Orlando, Florida to the Orlando chapter of the Federalist Society; on March 20,
I spoke in Gainesville, Florida to the University of Florida Levin College of Law,
P.O. Box 117621, Gainesville, FL 32611; and on March 21, I spoke in
Tallahassee, Florida to the Tallahassee chapter of the Federalist Society. Copies
of my speaking notes are attached at tab 22.

On March 22, 2007, [ participated in a pane! debate about the Guantanamo
detainee litigation during the District of New Jersey Judicial Conference in West
Orange, New Jersey. A transcript of that debate is attached at tab 23.

On April 13 and 14, 2007, 1 participated in a seminar on civil rights and
the war on terrorism at the University of Montana School of Law, Missoula, MT
59812. I used the same speaking notes that I had previously used for my speeches
in March 2007.

On April 26, 2007, I gave a speech on the Guantanamo detainee litigation
to the ABA Administrative Law and Regulatory Practice Institute, ¢/o Dan Troy,
Sidley Austin, 1501 K Street, N.W., Washington, D.C. 20005. The speech took
place in Washington, D.C. Copies of my speaking notes are attached at tab 24.

On July 9, 2007, I participated in a debate on the Boumediene and E!
Masri decisions. The debate took place in New York City and was sponsored by
the New York chapter of the Federalist Society. I ne longer have my speaking
notes, which were minimal.

On July 19, 2007, I gave a speech on the Guantanamo detainee litigation
in Milwaukee, Wisconsin to the Milwaukee chapter of the Federalist Society. I
no longer have my speaking notes, which were minimal.

On August 7, 2007, 1 delivered prepared remarks at a farewell ceremony
for Acting Associate Attomey General Bill Mercer. The ceremony took place in
Washington, D.C. Copies of my remarks are attached at tab 25.
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On September 20, 2007, 1 delivered prepared remarks at a police
stakeholders’ meeting sponsored by the National Institute of Justice. The meeting
took place in Washington, D.C. Copies of my remarks are attached at tab 26.

On September 20, 2007, I delivered prepared remarks at the annual awards
ceremony of the Environment and Natural Resources Division of the Justice
Department. The ceremony took place in Washington, D.C. Copies of my
remarks are attached at tab 27,

On September 26, 2007, I participated in a panel discussion previewing
the Supreme Court’s 2007 Term. The discussion took place in Washington, D.C.
and was sponsored by the Federalist Society. My remarks focused on the
Boumediene decision. 1no longer have my speaking notes, which were minimal.
An audiotape of the discussion is available at www.fed-
soc.org/publications/publD.410/pub_detail.asp.

On September 27, 2007, I delivered prepared remarks at a national human
trafficking conference sponsored by the Office of Justice Programs of the Justice
Department. The conference took place in Chicago, Itlinois. Copies of my
remarks are attached at tab 28,

On October 15, 2007, I delivered prepared remarks at the annual meeting
of the National Association of Medical Examiners in Savannah, Georgia. Copies
of my remarks are attached at tab 29.

In October 2007, 1 gave three speeches on the Supreme Court’s 2006
Term. My schedule for these speeches was as follows: on October 18, I spoke in
Tallahassee, Florida to the Florida State University College of Law, 425 W.
Jefferson St., Tallahassee, FL. 32306, and to the Tallahassee chapter of the
Federalist Society; on October 18, 2007, I spoke in Orlando, Florida to the Barry
University School of Law, 6441 East Colonial Drive, Orlando, FL 32807; and on
October 19, I spoke in Stuart, Florida to the Martin County Bar Association.
Copies of my speaking notes are attached at tab 30.

On October 24, 2007, I introduced Acting Attorney General Peter Keisler
at the annual awards ceremony of the Tax Division of the Justice Department.
The ceremony took place in Washington, D.C. Copies of my remarks are
attached at tab 31.

On October 30, 2007, I delivered prepared remarks at the kickoff meeting
for the Combined Federal Campaign in Washington, D.C. Copies of my remarks
are attached at tab 32,

On November 9, 2007, I participated in a conference on law, terrorism,
and national security. The conference was held in Bristol, Rhode Island at the

10
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Roger Williams University School of Law, Ten Metacom Ave., Bristol, Rl 02809,
I no longer have my speaking notes, which were minimal.

On December 5, 2007, 1 delivered remarks at the annual awards ceremony
of the Civil Division of the Justice Department. The ceremony took place in
Washington, D.C. I no longer have my speaking notes, which were minimal.

On December 6, 2007, I delivered prepared remarks at a ceremony
commemorating the 50th anniversary of the Civil Rights Division of the Justice
Department. The ceremony took place in Washington, D.C. Copies of my
remarks are attached at tab 33.

e. Please list all interviews you have given to newspapers, magazines or other
publications, or radio or television stations, providing the dates of these
interviews and four (4) copies of the clips or transcripts of these interviews
where they are available to you.

On July 1, 1996, I appeared on a cable television program to discuss
Justice Thomas’s first five years on the Supreme Court. 1 do not remember the
name of the program, and | do not have a tape or transcript of the show.

On April 28, 1997, I appeared on the television show Crossfire to debate

the Supreme Court’s decision in Bryan County v. Brown. 1 do not have a tape or
transcript of the show.,

14. Public Office, Political Activities and Affiliations:

a. List chronologically any public offices you have held, including the terms of
service and whether such positions were elected or appointed. If appointed,
please include the name of the individual who appointed you. Also, state
chronologically any unsuccessful candidacies you have had for elective office
or unsuccessful nominations for appointed office.

Deputy Assistant Attorney General, Civil Division
Served from June 2001 to August 2006
Appointed by Attorney General John Ashcroft

Principal Deputy Associate Attorney General
Served from August 2006 to present

Appointed by Attorney General Alberto Gonzales

11
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Acting Associate Attorney General
Served from August 2007 to present
Service by operation of the Vacancies Reform Act

T have never run for elective office or been nominated unsuccessfully for
an appointed office.

b. List all memberships and offices held in and services rendered, whether
compensated or not, to any political party or election committee. If you have
ever held a position or played a rele in a political campaign, please identify
the particulars of the campaign, including the candidate, dates of the
campaign, your title and responsibilities.

During the 2000 presidential election, I provided legal advice to the Bush-
Cheney campaign in the Florida recount litigation. Although I did not have a
formal title, I drafted and reviewed briefs, and I assisted in the development of
legal strategies for possible proceedings before the Florida legislature or
Congress. Most of my advice was rendered between November 24, 2000 and
November 30, 2000, when I was onsite in Tallahassee.

15. Legal Career: Please answer each part separately.

a. Describe chronologically your law practice and legal experience after
graduation from law school including:

i. whether you served as clerk to a judge, and if s, the name of the
judge, the court and the dates of the period you were a clerk;

Upon graduation from law school, I began my legal career with
three judicial clerkships: for the late Judge Edward Becker of the U.S.
Court of Appeals for the Third Circuit, from June 1989 to September
1990; for then-Judge Clarence Thomas of the U.S. Court of Appeals for
the D.C. Circuit, from September 1990 to October 1991; and for Justice
Clarence Thomas of the Supreme Court of the United States, from October
1991 to July 1992,

ii. whether you practiced alone, and if so, the addresses and dates;

I have never practiced alone.

12
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iii. the dates, names and addresses of law firms or offices, companies or
governmental agencies with which you have been affiliated, and the
nature of your affiliation with each.

Office of the Associate Attorney General

U.S. Department of Justice

950 Pennsylvania Ave., N.W.

Washington, D.C. 20530

Principal Deputy Associate Attorney General, since August 2006
Acting Associate Attorney General, since August 2007

Civil Division

U.S. Department of Justice

950 Pennsylvania Ave., N.W.

Washington, D.C. 20530

Deputy Assistant Attorney General, June 2001 to August 2006

Jones Day (formerly Jones, Day, Reavis & Pogue)
51 Louisiana Ave., N.W.

Washington, D.C. 20001

Partner, January 1999 to June 2001

Associate, October 1992 to December 1998

Ropes & Gray

One International Place

Boston, MA 02110

Summer Associate, June 1988 to August 1988

Patterson, Belknap, Webb & Tyler

1133 Avenue of the Americas

New York, NY 10036

Summer Associate, June 1987 to August 1987

b. Describe:

i. the general character of your law practice and indicate by date when
its character has changed over the years.

Between October 1992 and June 2001, I worked in the Issues and
Appeals section of the litigation department of Jones Day, a large private
law firm. “Appeals” work consisted of litigating in the Supreme Court,
the federal courts of appeals, and state appellate courts. “Issues” work
consisted of law-driven aspects of trial court practice: briefing dispositive
and other significant motions; arguing such motions; and providing advice
regarding the preservation of arguments, and the development of a record,

13
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so as to maximize the likelihood of success on appeal. During this time,
the general character of my practice did not change, but I was given
greater responsibility over time to supervise more matters, write briefs of
greater significance, and do more oral arguments.

Between June 2001 and August 2006, 1 was the Deputy Assistant
Attorney General responsible for overseeing the Appellate Staff of the
Civil Division, In that capacity, I supervised, briefed, or argued many of
the most significant appeals handied by the Civil Division. In addition, 1
was responsible for making recommendations to the Solicitor General
about whether the government, in all cases handled by the Civil Division,
should pursue appeals from adverse trial-court decisions, should intervene
or make amicus filings in courts of appeals, or should seek en banc or
certiorari review of adverse appellate decisions. 1 was also responsible for
advising superiors and client agencies regarding the progress of our cases.

Since August 2006, I have served as the Principal Deputy
Associate Attorney General. In that capacity, I am responsible for helping
supervise the thirteen DOJ components that report to the Associate
Attorney General. In addition, | have continued to argue a limited number
of significant appeals and to supervise a limited number of significant
cases, albeit on a much more general level than had been possible when 1
was in the Civil Division.

Since August 2007, I have served as the Acting Associate Attorney
General. In that capacity, I supervise (on an interim basis) the thirteen
DOJ components that report to the Associate Attorney General.

. your typical clients and the areas, if any, in which you have

specialized.

My practice has always been fairly generalist. In private practice, 1
did significant amounts of work in antitrust, constitational law, employee
benefits law, employment discrimination, insurance law, international law
and arbitrations, and products liability. Some of my significant clients
included Alliedsignal Inc.; the American Civil Liberties Union; the
American Council of Life Insurance; Bellaire Corporation; BP Exploration
(Alaska); First American Bankshares, Inc.; General Electric Company; the
Health Insurance Association of America; Loewen Group, Inc.; LTV
Corporation; Marshfield Clinic; National Public Radio, Inc.; the Nebraska
Heart Institute; People for the American Way; the Public Broadcasting
Service; R.J. Reynolds Tobacco Company; Westinghouse Electric
Corporation (later CBS, Inc); and Westland Corp.

In the Civil Division, my clients included the United States
Congress; all agencies within the Executive Branch; and federal officials,
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ranging from individual prison guards to the Attorney General of the
United States, sued in their individual or official capacities. My areas of
responsibility extended to all appellate litigation conducted by the Civil
Division. Since the terrorist attacks of September 11, 2001, I have paid
particularly close attention to litigation related to terrorism and war.

c. Describe the percentage of your practice that has been in litigation and
whether you appeared in court frequently, occasionally, or not at all. If the
frequency of your appearances in court varied, describe such variance,
providing dates,

In private practice and during my time in the Civil Division, my practice
consisted almost entirely of handling or supervising litigation. Since joining the
Office of the Associate Attorney General (OASG), I have spent probably about
one-half of my time handling or supervising litigation conducted by the litigating
divisions that report to OASG, one-fourth of my time supervising the other DOJ
components that report to OASG, and one-fourth of my time on general
management activities unconnected to specific cases or components.

I have appeared frequently in court, beginning as a senior associate in 1996.
Since then, I have argued approximately 39 appeals, including cases in every
United States court of appeals, and approximately eight dispositive or other
significant motions in United States district courts or state trial courts. I'have also
argued significant matters in bankruptcy court and in an international arbitration.

i. Indicate the percentage of your practice in:
1. federal courts;
2, state courts of record;
3. other courts.

In private practice, my litigation practice was divided approximately as
follows: 70 percent of time in federal courts; 20 percent of time in state
courts; and 10 percent other (including administrative adjudication,
arbitration, and supporting litigation conducted in foreign courts). During
my time at DOJ, my litigation practice has consisted exclusively of
matters in federal courts.

ii. Indicate the percentage of your practice in:
1. civil proceedings;
2. criminal proceedings.
In private practice, civil proceedings occupied at least 95 percent of

my time, and criminal proceedings occupied at most five percent of my
time, While at DOJ, my litigation docket has been exclusively civil,
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d. State the number of cases in courts of record you tried to verdict or
judgment (rather than settled), indicating whether you were sole counsel,
chief counsel, or associate counsel.

As primarily an appellate lawyer, I have not served as sole or chief counsel
in any case tried to verdict or judgment. [ have served as chief defense counsel in
one federal criminal sentencing of two defendants. I have also briefed numerous
dispositive and other important trial-court motions; argued approximately eight
such motions (including seven as lead counsel); and served as an associate
counsel and legal strategist on numerous teams handling large trials. Although
most of my trial-court practice has involved large matters that either settle before
trial or are resolved through dispositive motions, I have had extensive
involvement, as an associate counsel, in four large civil matters that were tried to
judgment in courts of record, two large matters that proceeded to decision in
contested arbitrations, and one large matter that was adjudicated before a state
administrative agency.

i. What percentage of these trials were:
1. jury;
2. non-jury.

Of the four cases mentioned above, one was tried to a jury, and three
were tried before judges.

e. Describe your practice, if any, before the Supreme Court of the United
States. Please supply four (4) copies of any briefs, amicus or otherwise, and,
if applicable, any oral argument transcripts before the Supreme Court in
connection with your practice.

1 have had an active Supreme Court practice throughout my legal career.

In private practice, I filed two merits briefs, three amicus briefs on the
merits, 13 petitions for certiorari and supporting replies (two of which were
granted), five briefs in opposition, and two amicus briefs supporting petitions for
certiorari. Copies of these filings are attached at tabs 34 to 58. I was the sole or
principal author in each of them except the petition for certiorari and the ‘
supporting reply brief in Lorillard Tobacco Co. v. Reilly, which was co-written by
two other lawyers and me. In particular, I was a principal author of the successful
petition for certiorari and the supporting reply brief in Markman v. Westview
Instruments even though, for reasons of client and co-counsel relations, the names
of the Jones Day attorneys who worked on that case do not appear on the briefs.

While at DOJ, I have played an active role in supporting the Supreme
Court practice of the Office of the Solicitor General. In the government, I have

argued eight court-of-appeals cases that were later reviewed by the Supreme
Court. In each of those cases (and many others), I have been actively involved in
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helping develop the government’s Supreme Court litigation strategy, reviewing its
Supreme Court briefs, and assisting its advocate in preparing for oral argument.

16. Litigation: Describe the ten (10) most significant litigated matters which you
personally handled. Give the citations, if the cases were reported, and the docket
number and date if unreported. Give a capsule summary of the substance of each
case, Identify the party or parties whom you represented; describe in detail the
nature of your participation in the litigation and the final disposition of the case.
Also state as to each case:

a. the date of representation;

b. the name of the court and the name of the judge or judges before whom the
case was litigated; and

c. the individual name, addresses, and telephone numbers of co-counsel and of
principal counsel for each of the other parties.

1. El Masriv. Tenet, 479 F.3d 296 (4th Cir.), cert. denied, 128 S. Ct. 373
(2007). Plaintiff Khaled El Masri, a German citizen, alleged that he had been
kidnapped by Macedonian officials, handed over to the CIA, flown to a secret
prison in Afghanistan, and interrogated and abused there for several months. El
Masri brought Bivens and other claims against George Tenet, the former Director
of Central Intelligence, and various other corporations and individuals. In the
district court, the United States intervened in order to assert the state secrets
privilege and to contend that the case could not be litigated without an
unacceptable risk of disclosing state secrets. The district court agreed and
dismissed the case. The Fourth Circuit affirmed, and the Supreme Court denied
certiorari. I successfully argued the case for the United States as appellee in the
Fourth Circuit, and I was actively involved in reviewing the government’s filings
in both the Fourth Circuit and the Supreme Court. Representation culminated in
Fourth Circuit oral argument on March 2, 2007, before Judges King, Shedd, and
Duncan. Co-counsel included Peter Keisler, 49064 Allan Road, Bethesda, MD
20816, 301-320-4490; Douglas Letter, U.S. Department of Justice, 950
Pennsylvania Ave., N.W., Room 7513, Washington, D.C. 20530, 202-514-3602;
and Thomas Byron, U.S. Department of Justice, 950 Pennsylvania Ave., N.-W.,
Room 7260, Washington, D.C. 20530, 202-616-5367. Principal opposing counsel
was Benjamin Wizner, ACLU Foundation, 125 Broad Street, New York, NY
10004, 212-549-2500.

2. DKT International v. USAID, 477 F.3d 758 (D.C. Cir. 2007). This case
involved a First Amendment challenge to conditions imposed by Congress on the
receipt of foreign aid funds to combat HIV and AIDS. The governing statute
requires recipients of such funds to certify that they have a policy explicitly
opposed to prostitution and sex trafficking. Plaintiffs, who wished to accept

_funding but not adopt such a policy, challenged the condition. The district court
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struck down the condition, but the D.C. Circuit reversed. I successfully argued
the case for the government in the D.C. Circuit, and I was actively involved in
reviewing and editing the government’s briefs. In addition, I have been actively
involved in supervising similar litigation that is pending in the Southern District
of New York and is being handled by that U.S. Attorney’s Office. Representation
culminated in D.C. Circuit oral argument on January 11, 2007, before Judges
Henderson, Randolph, and Kavanaugh. Co-counsel included Peter Keisler, 4964
Allan Road, Bethesda, MD 20816, 301-320-4490; and Sharon Swingle, U.S.
Department of Justice, 950 Pennsylvania Ave., N.-W., Room 7250, Washington,
D.C. 20530, 202-353-2689. Principal opposing counsel was Julie Carpenter,
Jenner & Block LLP, 601 Thirteenth Street, N.W., Suite 1200 South, Washington,
DC 20005, 202-639-6000.

3. Boumediene v. Bush and Al Odah v. United States, 476 F.3d 981 (D.C.
Cir.), cert. granted, 127 S. Ct. 3078 (2007). These cases involve the extent of
constitutional rights, if any, of aliens captured outside the United States and
detained as enemy combatants at Guantanamo Bay, Cuba. Exercising habeas
corpus jurisdiction, the district court in Boumediene held that the Guantanamo
detainees have no constitutional rights, and the district court in 4/ Odah held that
the detainees have constitutional rights and that the military procedures used to
classify individual detainees as enemy combatants are unconstitutional. The
ensuing appeals were consolidated and argued in the D:C. Circuit, primarily on
Fifth Amendment grounds. After the first oral argument, Congress enacted the
Detainee Treatment Act (DTA), which replaced habeas jurisdiction with an
alternative scheme of judicial review in the D.C. Circuit. The D.C. Circuit then
ordered further briefing and argument on the constitutionality of the DTA under
the Suspension Clause. After the second oral argument, the Court ordered further
supplemental briefing to address the intervening Supreme Court decision in
Hamdan v. Rumsfeld, and then to address the Military Commissions Act (MCA),
which Congress enacted in response to Hamdan. The D.C. Circuit ultimately
upheld the constitutionality of the DTA and the MCA, primarily on the ground
that the Suspension Clause and the Fifth Amendment are inapplicable to the
Guantanamo detainees. That ruling is presently under review in the Supreme
Court. I have been actively involved in the Guantanamo litigation since its
inception. I reviewed the government’s district court filings in these cases, was a
principal author of its D.C. Circuit briefs, successfully argued both cases in the
D.C. Circuit, and actively assisted the Office of the Solicitor General (OSG) with
these cases in the Supreme Court. Representation culminated in D.C. Circuit oral
arguments on September 8, 2005, and March 22, 2006, before Judges Sentelle,
Randolph, and Rogers. Co-counsel included Paul Clement, Office of the Solicitor
General, 950 Pennsylvania Ave., N-W., Room 5143, Washington, DC 20530,
202-514-2201; Peter Keisler, 4964 Allan Road, Bethesda, MD 20816, 301-320-
4490; Douglas Letter, U.S. Department of Justice, 950 Pennsylvania Ave., N.W.,
Room 7513, Washington, D.C. 20530, 202-514-3602; Robert Loeb, U.S.
Department of Justice, 950 Pennsylvania Ave., N.W., Room 7268, Washington,
D.C. 20530, 202-514-4332; and Eric Miller, U.S. Department of Justice, 950

18

12:21 Apr 06, 2009 Jkt 047450 PO 00000 Frm 00086 Fmt6633 Sfmt6633 S:\GPO\HEARINGS\47450.TXT SJUD1 PsN: CMORC

47450.018



VerDate Nov 24 2008

77

Pennsylvania Ave., N.W., Room 5634, Washington, D.C. 20530, 202-514-4063.
Principal opposing counsel were Stephen Oleskey, Wilmer Cutler Pickering Hale
and Dorr LLP, 60 State Street, Boston, MA 02109, 617-526-6000; and Thomas
Wilner, Shearman & Sterling LLP, 801 Pennsyivania Avenue, NW, Washington,
DC 20004, 202-508-8000.

4, Planned Parenthood v. Gonzales, 435 F.3d 1163 (9th Cir, 2006), revd,
127 8. Ct. 1610 (2007), and Carhart v. Gonzales, 413 F.3d 791 (8th Cir. 2005),
rev’d, 127 §. Ct. 1610 (2007). These cases involved constitutional challenges to
the Partial Birth Abortion Ban Act, in which Congress prohibited the partial-birth
method of abortion. Plaintiffs argued that the statutory definition of partial-birth
abortion was impermissibly vague and overbroad, and that the Act
unconstitutionally failed to include a health exception. Various medical issues
were litigated before the district courts, which enjoined enforcement of the Act.
The courts of appeals affirmed, but the Supreme Court reversed and upheld the
Act. I was involved in formulating the government’s legal strategy and
overseeing the trials in district court. I also argued the government’s appeals in
the Eighth and Ninth Circuits, was a principal author of its briefs in those courts,
and actively supervised a similar appeal handled in the Second Circuit by the
local U.S. Attorney’s Office. Finally, I actively assisted OSG with these cases in
the Supreme Court. Representations culminated in 9th Circuit oral argument on
October 20, 2005, before Judges Reinhardt, Thomas, and William Fletcher, and
§th Circuit oral argument on April 14, 2005, before Judges Loken, Fagg, and Bye.
Co-counsel included Peter Keisler, 4964 Allan Road, Bethesda, MD 20816, 301-
320-4490; Shannen Coffin, 5568 Glenwood Drive, Alexandria, VA 22310, 703-
461-3022; Marleigh Dover, U.S. Department of Justice, 950 Pennsylvania Ave.,
N.W., Room 7210, Washington, D.C. 20530, 202-514-3511; Teal Miller, U.S.
Department of Justice, 950 Pennsylvania Ave., N.W., Room 7234, Washington,
D.C. 20530, 202-514-5048; and Catherine Hancock, U.S. Department of Justice,
950 Pennsylvania Ave., N.W., Room 7236, Washington, D.C, 20530, 202-514-
3469. Principal opposing counsel were Eve Gartner, Planned Parenthood
Federation of America, 434 West 33rd Street, New York, NY 10001, 212-541-
7800; and Priscilla Smith, Center for Reproductive Rights, 120 Wall St., New
York, NY 10005, 917-637-3600.

5. FAIR v. Rumsfeld, 390 F.3d 219 (3d Cir. 2004), rev’d, 547 U.S. 47
(2006). This case involved First Amendment challenges to the Solomon
Amendment, through which Congress required universities that accept federal
funding to afford military recruiters the same access to students on campus that
they afford to other recruiters. Plaintiffs argued that the Amendment
impermissibly infringed their right to advocate for military service by
homosexuals. A divided panel of the Third Circuit struck down the Solomon
Amendment, but the Supreme Court unanimously reversed. 1 argued the case for
the government in the Third Circuit, was actively involved in reviewing and
editing its Third Circuit brief, and actively assisted OSG with this case in the
Supreme Court. Representation culminated in Third Circuit oral argument on
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June 30, 2004, before Judges Ambro, Stapleton, and Aldisert. Co-counsel
included Peter Keisler, 4964 Allan Road, Bethesda, MD 20816, 301-320-4490;
Douglas Letter, U.S. Department of Justice, 950 Pennsylvania Ave., N.W., Room
7513, Washington, D.C. 20530, 202-514-3602; Scott McIntosh, U.S. Department
of Justice, 950 Pennsylvania Ave., N.-W., Room 7259, Washington, D.C. 20530,
202-514-4052; and Howard Bashman, 2300 Computer Avenue, Suite G-22,
Willow Grove, PA 19090, 215-830-1458. Principal opposing counsel were
Joshua Rosenkranz, Heller Ehrman LLP, Times Square Tower, 7 Times Square,
New York, NY 10036, 212-832-8300; Paul Smith, Jenner & Block LLP, 601
Thirteenth Street, N.W., Suite 1200 South, Washington, DC 20005, 202-639-
6000; and Walter Dellinger, O’Melveny & Myers LLP, 1625 Eye Street, NW,
Washington, DC 20006, 202-383-5300.

6. Oregon v. Ashcroft, 368 F.3d 1118 (5th Cir. 2004), aff’d, 546 U.S. 243
(2006). This case involved the interaction between the federal Controlled
Substances Act (CSA), which prohibits the use of controlled substances except for
a legitimate medical purpose, and the Oregon Death With Dignity Act, which
specifically authorizes the practice of physician-assisted suicide. The Attorney
General construed the CSA to prohibit the use of federally controlled substances
for assisted suicide, despite the contrary authorization under state law. The State
of Oregon, two physicians, and a group of terminally-ill patients sued the
Attorney General for a declaration that his interpretation of the CSA was
erroneous and for an injunction prohibiting enforcement of the CSA against
physicians who assist suicides in conformity with state law. The district court, the
court of appeals, and the Supreme Court all agreed with Oregon and enjoined the
disputed CSA enforcement. [ was actively involved in this case at all levels. In
the district court, 1 argued both the preliminary injunction motions and the
summary judgment motions for the federal government, and I was a principal
author of its briefs. In the Ninth Circuit, I argued the appeal for the federal
government and was a principal author of its briefs. Finally, I actively assisted
OSG with this case in the Supreme Court. Representation culminated in Ninth
Circuit oral argument on May 7, 2003, before Judges Tallman, Wallace, and Lay
(of the Eighth Circuit, sitting by designation). Co-counsel included Robert
MeCallum, PSC 277, Box 1, APO, AP 96549, 61-2-6214-5841; Jonathan Levy,
U.S. Department of Justice, 950 Pennsylvania Ave., N.W., Room 7231,
Washington, D.C. 20530, 202-353-0169; and Craig Green, Klein Hall, Room 803,
Temple University School of Law, 1719 North Broad St., Philadelphia, PA
19122, 215-204-0611. Principal opposing counsel were Robert Rocklin,
Appellate Division, Oregon Department of Justice, 1162 Court St., NE, Salem,
OR 97301, 503-378-4402; Stephen Bushong, Trial Division, Oregon Department
of Justice, 1162 Court St., NE, Salem, OR 97301, 503-378-6313; Eli Stutsman,
621 SW Morrison, 13th Floor, Portland, OR 97205, 503-274-4048; and Nicholas
van Aelstyn, Heller Ehrman LLP, 333 Bush Street, San Francisco, CA 94104,
415-772-6000.
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7. Inre Cheney, 334 F.3d 1096 (D.C. Cir. 2003), vacated, 542 U.S. 367
(2004), on remand, 406 F.3d 723 (D.C. Cir. 2005) (en banc). This case involved
the alleged applicability of the Federal Advisory Committee Act (FACA) to the
National Energy Policy Development Group (NEPDG), a Cabinet-level task force
chaired by the Vice President. Plaintiffs argued that FACA applied to the
NEPDG because the task force assertedly included private citizens as de facto
members, despite a presidential order limiting membership to specified
government officials. The district court declined to dismiss the suit and then
permitted discovery against senior Executive Branch officials, including the Vice
President. On interlocutory review, the D.C. Circuit held that it lacked both
appellate and mandamus jurisdiction. The Supreme Court reversed, held that the
exercise of mandamus jurisdiction was appropriate, and remanded for the D.C.
Circuit to re-consider its de facto membership doctrine. On remand, the en banc
D.C. Circuit abandoned that doctrine and ordered the case dismissed. I argued for
the government in the first proceeding before the D.C. Circuit, and I was actively
involved in formulating the government’s legal strategy, and in reviewing and
editing its briefs, at every level of court. Representation culminated in D.C.
Circuit oral argument on April 17, 2003, before Judges Edwards, Randolph, and
Tatel. Co-counsel included Robert McCallum, PSC 277, Box 1, APO, AP 96549,
61-2-6214-5841; Paul Clement, Office of the Solicitor General, 950 Pennsylvania
Ave., N.W., Room 5143, Washington, DC 20530, 202-514-2201; Shannen Coffin,
5568 Glenwood Drive, Alexandria, VA 22310, 703-461-3022; Mark Stern, U.S.
Department of Justice, 950 Pennsylvania Ave., N.W.,, Room 7531, Washington,
D.C. 20530, 202-514-5089; and Michael Raab, U.S. Department of Justice, 950
Pennsylvania Ave., N.W,, Room 7237, Washington, D.C. 20530, 202-514-4053.
Principal opposing counsel were Larry Klayman, 601 Brickell Key Drive, Suite
404, Miami, FL 33131, 305-579-3455; and Sanjay Narayan, Wilkie Farr &
Gallagher LLP, 1875 K Street, N.W., Washington, DC 20006, 202-303-1000.

8. Center for National Security Studies v. DOJ, 331 F.3d 918 (D.C. Cir.
2003), cert. denied, 540 U.S. 1104 (2004). This case involved the question
whether information about individuals held in connection with a sensitive
terrorism investigation is exempt from disclosure under the Freedom of
Information Act (FOIA). Plaintiffs sought the names, dates of arrest and release,
locations of arrest and detention, and reasons for detention of all individuals held
in connection with the investigation that followed the terrorst attacks of
September 11, 2001. The government withheld the information pursuant to the
law-enforcement exception contained in FOIA Exemption 7(A). The district
court held the exemption inapplicable to the names of the detainees and their
lawyers, but applicable to the further information sought by plaintiffs. On cross-
appeals, the D.C. Circuit held the exemption applicable to all of the information at
issue. Isuccessfully argued this case for the government in the D.C. Circuit, and I
was a principal author of its briefs in that court. Representation culminated in
D.C. Circuit oral argument on November 18, 2002, before Judges Sentelle,
Henderson, and Tatel. Co-counse] included Robert McCallum, PSC 277, Box 1,
APO, AP 96549, 61-2-6214-5841; Mark Stern, U.S. Department of Justice, 950
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Pennsylvania Ave., N.W,, Room 7531, Washington, D.C. 20530, 202-514-5089;
and Eric Miller, U.S. Department of Justice, 950 Pennsylvania Ave., N.W_., Room
5634, Washington, D.C. 20530, 202-514-4063. Principal opposing counsel was
Kate Martin, 1120 19th Street, N.W., 8th Floor, Washington, DC 20036, 202-721-
5650.

9. Dalrymple v. Reno, 334 F.3d 991 (11th Cir. 2003), cert, denied, 541
U.S. 935 (2004), and Gonzalez v. Reno, 325 F.3d 1228 (111h Cir. 2003). These
cases arose from the raid in which federal authorities removed Elian Gonzalez
from the home of his Miami relatives in order to return him to his father in Cuba.
The Gonzalez plaintiffs were the Miami relatives of Elian Gonzalez, and the
Dalrymple plaintiffs were their friends and supporters. Plaintiffs brought Bivens
actions against former Attorney General Janet Reno, former Deputy Attorney
General Eric Holder, and former INS Commissioner Doris Meissner for
constitutional violations allegedly committed during the raid. Representing the
defendants in their individual capacities, DOJ moved to dismiss both complaints
on gualified immunity grounds. The district courts denied the motions, we took
interlocutory appeals, and the Eleventh Circuit reversed and ordered dismissal or
both cases. I successfully argued the Gonzalez appeal in the Eleventh Circuit for
Attorney General Reno, Deputy Attorney General Holder, and INS Commissioner
Meissner (the West reporter erroneously lists Thomas Byron as arguing counsel),
and I was a principal author of these officials’ briefs in that court. In addition, 1
was actively involved in briefing and argument preparation for the Dalrymple
appeal. Representation culminated in Eleventh Circuit oral arguments on April
23, 2002, before Judges Tjoflat, Cox, and Bright (of the Eighth Circuit, sitting by
designation). Co-counsel included Robert McCallum, PSC 277, Box 1, APO, AP
96549, 61-2-6214-5841; Barbara Herwig, U.S. Department of Justice, 950
Pennsylvania Ave., N-W., Room 7263, Washington, D.C. 20530, 202-514-5425;
Scott Mclntosh, U.S. Department of Justice, 950 Pennsylvania Ave., N.W., Room
7259, Washington, D.C. 20530, 202-514-4052; Michael Raab, 950 Pennsylvania
Ave., N.W,, Room 7237, Washington, D.C. 20530, 202-514-4053; and Stephen
Preston, Wilmer Cutler Pickering Hale and Dorr LLP, 1875 Pennsylvania Ave.,
N.W.,, Washington, D.C. 20006, 202-663-6000. Principal opposing counsel were
Larry Klayman, 601 Brickell Key Drive, Suite 404, Miami, FL 33131, 305-579-
3455; and Robert Guralnick, 550 Brickell Ave., Miami, FL 33131, 305-373-0066.

10. North Jersey Media Group v. Ashcroft, 308 F.3d 198 (3d Cir. 2002),
cert. denied, 538 U.S. 1056 (2003), and Detroit Free Press v. Ashcroft, 303 F.3d
681 (6th Cir. 2002). These cases raised First Amendment challenges to the
closure of administrative immigration hearings for aliens connected to the
investigation conducted after the terrorist attacks of September 11, 2001. For a
time, such hearings were closed to the press and public pursuant to an order
issued by Chief Immigration Judge Michael Creppy. Members of the press
challenged the order, and district courts in New Jersey and Michigan struck it
down. On appeal, the Third Circuit reversed and upheld the closure order in a
case potentially affecting removal hearings nationwide. By contrast, the Sixth
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Circuit affirmed and invalidated the order as applied to the removal hearing of
one Rahib Haddad. 1 argued the government’s appeals in both the Third Circuit
(successfully) and the Sixth Circuit (ansuccessfully), and I was a principal author
of its briefs in those courts. Representation culminated in Third Circuit oral
argument on September 17, 2002, before Chief Judge Becker and Judges Scirica
and Greenberg, and Sixth Circuit oral argument on August 26, 2002, before
Judges Keith, Daughtrey, and Carr (of the Northern District of Ohio, sitting by
designation). Co-counsel included Robert McCallum, PSC 277, Box 1, APO, AP
96549, 61-2-6214-5841; Robert Loeb, U.S. Department of Justice, 950
Pennsylvania Ave., N.W., Room 7268, Washington, D.C. 20530, 202-514-4332;
and Sharon Swingle, 950 Pennsylvania Ave., N.W., Room 7250, Washington,
D.C. 20530, 202-353-2689. Principal opposing counsel were Lee Gelernt, ACLU
Foundation, 125 Broad St., New York, NY 10004, 212-549-2500; and Lawrence
Lustberg, Gibbons P.C., One Gateway Center, Newark, NJ 07102, 973-596-4500.

17. Legal Activities: Describe the most significant legal activities you have pursued,
including significant litigation which did not progress to trial or legal matters that
did not involve litigation. Describe fully the nature of your participation in these
activities. Please list any client(s) or organization(s) for whom you performed
lobbying activities and describe the lobbying activities you performed on behalf of
such client(s) or organizations(s). (Note: As to any facts requested in this question,
please omit any information protected by the attorney-client privilege.)

In addition to the cases described above in question 16, here are some other
significant litigated matters that I personally handled for the government:

Newdow v. United States Congress, 9th Cir. No. 05-17344. Plaintiff
Michael Newdow and others contend that the Pledge of Allegiance violates the
Establishment Clause insofar as it contains the words “under God.” Plaintiffs
sought an injunction against voluntary recitation of the Pledge in various
California public school districts, and the United States intervened to defend the
constitutionality of the Pledge. The district court held that voluntary recitation of
the Pledge in public schools is unconstitutional, and enjoined such recitation in
the Rio Linda Unified School District. The United States and the school district
appealed. I argued the appeal for the United States in the Ninth Circuit on
December 4, 2007, and I was a principal author of its Ninth Circuit briefs.

Cookv. Gates, 1st Cir. No. 06-2313. This case involves a constitutional
challenge to the federal statute restricting military service by homosexuals.
Plaintiffs argued that the statute, which several courts of appeals had previously
upheld, could not survive the Supreme Court’s recent decision in Lawrence v.
Texas. The district court upheld the statute, and the plaintiffs appealed. I argued
for the government in the First Circuit on March 7, 2007, and [ was actively
involved in reviewing and editing the government’s First Circuit brief.
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Scholl v. United States, 463 F.3d 1328 (Fed. Cir. 2006), cert. denied, 128
S. Ct. 50 (2007). Plaintiff David Scholl sought damages against the United States
for the allegedly wrongful failure of the U.S. Court of Appeals for the Third
Circuit to reappoint him as a bankruptcy judge. DOJ represented the United
States, Judge Anthony Scirica (who was Chief Judge of the Third Circuit when
the lawsuit was filed), and Judge Edward Becker (who had been Chief Judge of
the Third Circuit when Scholl was denied reappointment). The Court of Federal
Claims denied our motion to dismiss and then allowed Scholl to commence
discovery of deliberations by the Third Circuit regarding his application for
reappointment. We sought mandamus in the Federal Circuit, where I successfully
briefed and argued on behalf of the United States and the Third Circuit judges.
The Federal Circuit halted the discovery and ordered dismissal of the case.

American Jewish Congress v. CNCS, 399 F.3d 351 (D.C. Cir. 2005), cert.
denied, 546 U.S. 1130 (2006). This case raised Establishment Clause challenges
to a program awarding scholarships to individuals who perform at least 1700
hours of public service. Plaintiffs argued that the program was unconstitutional to
the extent that it allowed scholarship recipients to eam credit by teaching secular
subjects at parochial schools. The district court invalidated the program, but the
D.C. Circuit reversed. 1 successfully argued the government’s appeal in the D.C.
Circuit, and I was a principal author of its briefs.

UDV v. Ashcraft, 389 F.3d 973 (10th Cir. 2004) (en banc), aff’d, 546 U.S.
418 (2006). Plaintiffs in this case alleged an entitlement under the Religious
Freedom Restoration Act (RFRA) to drink hallucinogenic tea for sacramental
purposes. The government argued that RFRA did not preclude application of
federal drug statutes that were, in its view, necessary to achieve the compelling
interests in protecting health, preventing diversion of dangerous and addictive
drugs, and complying with international drug-control treaties. The district court,
the Tenth Circuit, and the Supreme Court all disagreed, and prohibited the
government from enforcing federal drug laws against the plaintiffs. Iargued the
government'’s appeal before the en banc Tenth Circuit, I was actively involved in
reviewing and editing its Tenth Circuit briefs, and I assisted OSG with this case in
the Supreme Court.

Hodges v. Thompson, 311 F.3d 316 (4th Cir. 2002), cert. denied, 540 U.S.
811 (2003). This case involved Spending Clause and Tenth Amendment
challenges to funding conditions imposed under the Temporary Assistance to
Needy Families (TANF) program. Congress has required states accepting TANF
funds to meet certain computer automation requirements in order to facilitate the
inter-state enforcement of child support obligations. South Carolina, which
accepted TANF funds but failed to meet the requirements, argued that the ensuing
reduction of its funding was unconstitutional. The district court upheld the
funding conditions, and the Fourth Circuit affirmed. I successfully argued the
case for the federal government in the Fourth Circuit.
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Here are some significant litigated matters that I worked on in private practice:

United States v. Estate of Romani, 523 U.S. 517 (1998). This case
presented the question which of two conflicting statutes determines bankruptcy
priorities when the United States is one of the competing creditors. Although
every federal court of appeals to have addressed the question gave the government
an absolute priority under one of the statutes at issue, the Supreme Court
unanimously agreed with our position that the other statute (under which our
client would be entitled to priority) governed in the circumstances presented. In
this pro bono representation, I wrote the successful brief for the respondent
private creditor. Opposing counsel was the Office of the Solicitor General.

Reynoldsville Casket Co. v. Hyde, 514 U.S. 749 (1995). This case
presented the question whether Supreme Court decisions that change prior law
may be applied only prospectively. Respondent Carol Hyde was severely injured
in an automobile accident caused by an employee of petitioner Reynoldsville
Casket Company. In determining when to file her lawsuit, Hyde relied on a
tolling statute that had prevented the applicable statute of limitations from
running. Then, in another case, the Supreme Court invalidated the tolling statute
and thereby rendered Hyde’s lawsuit untimely. In this pro bono representation, I
wrote the brief for Hyde, which argued that Supreme Court decisions should be
denied retroactive effect where the denial is necessary to prevent unfair surprise.

A.D. Bedell Wholesale Co. v. Philip Morris, Inc. 263 F.3d 239 (3d Cir.
2001), cert. denied, 534 U.S. 1081 (2002). Plaintiffs in this case raised antitrust
challenges to the historic $368 billion settlement of smoking-and-health litigation
between 46 states and every leading tobacco company. With strong support from
the states, the defendant tobacco companies argued that the settlement was
immune from antitrust scrutiny under the Noerr-Pennington and state action
doctrines. Together with one co-counsel, [ successfully argued in the Third
Circuit on behalf of the defendants.

General Electric Co. v. Delaney, 251 F.3d 976 (Fed. Cir. 2001). This case
raised the question whether government contractors may use historic exchange
rates, as opposed to current exchange rates, to price depreciation in dollar-based
contracts for the provision of goods and services abroad. The question has great
economic significance where, as in this case, the project is capital-intensive and
the foreign economy is hyperinflationary. I wrote the Federal Circuit briefs for
appellant General Electric, which successfully argued that the applicable
government-contract regulations permit the use of historic exchange rates to
account for depreciation. Opposing counsel was the Commercial Litigation
Branch of the Civil Division.

EEOC v. Staten Island Savings Bank, 207 F.3d 144 (2d Cir. 2000). The

Second Circuit held that the Americans With Disabilities Act does not prohibit
insurers from providing different coverage for different risks and, in particular,
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does not prohibit insurers from offering coverage for physical disabilities but not
mental disabilities. In this case, I was lead counsel for the American Council of
Life Insurance (ACLI) and the Health Insurance Association of America (HIAA),
for whom I wrote a successful amicus brief in the Second Circuit. On behalf of
ACLI and HIAA, I wrote successful amicus briefs on the same issue, or
substantially similar issues, in various other courts of appeals as well.

Unity Real Estate Co. v. Hudson, 178 F.3d 649 (3d Cir.), cert. denied, 528
U.S. 963 (1999). This case involved retroactivity-based takings and due process
challenges to the Coal Industry Retiree Health Benefit Act, which makes coal
mining companies liable for lifetime retiree health benefits based on expired
collective bargaining agreements signed by the companies years or decades before
the statute was enacted. I argued in the Third Circuit for several former mining
companies appearing as amici. I also wrote the Third Circuit amicus brief, and
was actively involved in assisting counsel for the plaintiff companies. Opposing
counsel included the Appellate Staff of the Civil Division.

Charles v. Burton, 169 F.3d 1322 (11th Cir.), cert. denied, 528 U.S. 879
(1999). This case involved the extent of protections available to migrant
farmworkers under the Agricultural Workers Protection Act. That Act requires
employers to obtain insurance on vehicles that transport workers to the fields.

The Eleventh Circuit held that this duty extends not only to farm labor contractors
(FLCs) that recruit the workers, but also to farm operators that contract with FLCs
for labor. The Eleventh Circuit further held that, when an employer fails to obtain
the required insurance, injured workers may recover actual damages from the
employer. In this pro bono representation, I successfully argued the appeal for the
plaintiffs, a group of migrant farmworkers who had been severely injured when a
pickup truck overturmed while carrying them to work. My co-counsel] was the
Migrant Farmworker Justice Project.

United States v. Olbres, 99 F.3d 28 (Ist Cir. 1996). In this case, I served
as lead counsel for two defendants convicted of criminal tax evasion. The First
Circuit held that a district court, in determining the applicable sentencing
guideline range, must find that the defendant willfully evaded taxes on the entire
amount of income for which the defendant is held responsible. The court further
upheld a downward departure from the guidelines in order to prevent economic
hardship to innocent third parties. I successfully briefed and argued the appeal for
the defendants, and 1 then served as lead trial counsel for the defendants at their
re-sentencing. Opposing counsel was the Tax Division of DOJ.

Blue Cross & Blue Shield United of Wisconsin v. Marshfield Clinic, 65
F.3d 1406 (7th Cir. 1995), cert. denied, 516 U.S. 1184 (1996). This case involved
antitrust litigation between Blue Cross, a large medical insurer, and Marshfield
Clinic, a medical clinic with offices at various locations in Northern Wisconsin.
Blue Cross argued that Marshfield overcharged its insureds and that Marshfield
physicians unlawfully refused to participate in HMO networks offered by Blue
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Cross. A jury found for Blue Cross and entered a $20 million verdict. On appeal,
the Seventh Circuit reversed, held that Marshfield lacked power in any properly
defined antitrust market, and ordered dismissal of most of Blue Cross’s case, 1
was the principal author of Marshfield’s successful briefs in the Seventh Circuit.

Action for Children’s Television v. FCC, 59 F.3d 1249 (D.C. Cir. 1995),
cert. denied, 516 U.S. 1072 (1996). In this case, various broadcasters,
organizations representing broadcasters, and public-interest groups raised First
Amendment challenges to the procedures used by the FCC to adjudicate fines for
allegedly indecent broadcasting. The plaintiffs argued that these procedures
failed to ensure adequate judicial review and, in practice, operated as an
unconstitutional system of prior restraint. The district court and the court of
appeals rejected these contentions, and the Supreme Court denied certiorari. [
-was the principal author of the plaintiffs’ various briefs or petitions in the district
court, the D.C. Circuit, and the Supreme Court. In addition, I developed the
extensive stipulated record based on which the parties filed their dispositive
motions. Opposing counsel was the U.S. Attorney’s Office for the District of
Columbia.

Here are some significant matters that I worked on in private practice and that
were not litigated in courts of record:

Loewen Group v. United States, ICSID No. ARB(AF)/98/3. This case was
the first arbitration filed against the United States under Chapter 11 of the North
American Free Trade Agreement (NAFTA), which gives investors of one
signatory country a right to arbitrate against other signatory countries for alleged
violations of international law. The dispute arose out of the treatment of Loewen,
a Canadian company, in private litigation {iled against Loewen by a Mississippi
plaintiff in Mississippi state court. In a commercial dispute involving assets
valued at under $5 million, a jury awarded the plaintiff $500 million, including
$74 million in emotional-distress damages and $400 million in punitive damages.
When the Mississippi appellate courts refused to reduce a bond requirement to
prevent execution pending appeal, Loewen settled the case under duress for $275
million. The NAFTA arbitration raised claims against the United States (which
under international law is responsible for violations committed by individual
states) under theories of due process, equal protection, and takings. I was one of
three attorneys who conceptualized this case, drafted Loewen’s pleadings (which
in total ran into hundreds of pages), and conducted the arbitration for Loewen on
the merits. The claim was arbitrated before a three-member panel that included
the Honorable Abner Mikva, former Chief Judge of the D.C, Circuit, and Sir
Anthony Mason, the retired Chief Justice of Australia. Opposing counsel was the
Federal Programs Branch of the Civil Division. After several days of hearings,
the panel dismissed the claims based on Loewen’s asserted lack of standing.
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Inre: A Hearing To Review the Plan of Development and Operation and
Other Agreements as They Affect Natural Gas Liquid (NGL) Throughput,
Miscible Injectant (M1) Utilization and Ultimate Recovery From Prudhoe Bay
(1996). This matter involved administrative proceedings before the Alaska Oil
and Gas Conservation Commission (AOGCC), which has regulatory authority
over Prudhoe Bay, the largest oil field in North and South America. By 1996, 11
oil companies had invested $16 billion into the field and had run it successfully
for two decades. Nonetheless, the AOGCC sua sponte noticed an administrative
hearing to consider involuntary “re-unitization” of the field (i.e., the forcible
restructuring of all of its ownership interests). The three principal investors in
Prudhoe Bay — BP Exploration (Alaska), Arco, and Exxon — all agreed to oppose
the proposal. In the ensuing hearings before the AOGCC, my firm represented
BP Exploration (Alaska). I was actively involved in preparing our case and in
assisting senior partners at the hearing itself. In addition, I was the principal
author of our post-hearing brief, which argued that the proposed re-unitization
was both unauthorized by Alaska statutes and unwise. The AOGCC ultimately
accepted our arguments and abandoned its attempt to re-unitize Prudhoe Bay.

T have not performed lobbying activities for any clients.

Teaching: What courses have you taught? For each course, state the title, the
institution at which you taught the course, the years in which you taught the course,
and describe briefly the subject matter of the course and the major topics taught.

If you have a syllabus of each course, please provide four (4) copies to the
committee.

I have not taught any courses. I have occasionally appeared as a guest lecturer at
an undergraduate course at American University, as described above in my answer to
question 13(d).

Deferred Income/ Future Benefits: List the sources, amounts and dates of all
anticipated receipts from deferred income arrangements, stock, options,
uncompleted contracts and other future benefits which you expect to derive from
previous business relationships, professional services, firm memberships, former
employers, clients or customers. Please describe the arrangements you have made
to be compensated in the future for any financial or business interest.

I have two sources of future retirement income attributable to my time in private
practice at Jones Day, First, during that time, I made investments, and Jones Day made
investments on my behalf, into the Jones Day Retirement Plan, a Keogh retirement plan
offered by Jones Day to its employees. My investments are in the Balanced Fund offered
through that Plan. They are presently worth about $77,200. Neither I nor Jones Day can
make further contributions on my behalf to the Plan, and the value of my investment does
not depend on the financial performance of Jones Day. Second, as a result of my nearly
2.5 years of service as a Jones Day partner, I am entitled, under the terms of the Jones
Day partnership agreement and the Jones Day Pension Plan, to be paid a pension benefit
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of about $227 per month for life, beginning on September 30, 1929. The amount of this
defined benefit also does not depend on the financial performance of Jones Day.

During my time in the federal govemnment, [ have made investments, and the
government has made investments on my behalf, into the Thrift Savings Plan, a defined
contribution retirement savings plan for federal employees. My investments in this plan
are presently worth about $69,900.

Outside Commitments During Service: Do you have any plans, commitments, or
agreements to pursue outside employment, with or without compensation, during
your service in the position to which you have been nominated? If so, explain.

No.

Sources of Income: List sources and amounts of all income received during the
calendar year preceding your nomination and for the current calendar year,
including all salaries, fees, dividends, interest, gifts, rents, royalties, patents,
honoraria, and other items exceeding $500 or more (If you prefer to do so, copies of
the financial disclosure report, required by the Ethics in Government Act of 1978,
may be substituted here.)

Attached are copies of my financial disclosure report.

Statement of Net Worth: Please complete the attached financial net worth
statement in detail (add schedules as called for).

See attachment.

Potential Conflicts of Interest:

a. Identify any affiliations, pending litigation, financial arrangements, or other
factors that are likely to present potential conflicts-of-interest during your
initial service in the position to which you have been nominated. Explain
how you would address any such conflict if it were to arise,

Having served in DOJ without significant conflict-of-interest issues during
the last six years, I do not believe that ¥ would face significant conflicts, if ’
confirmed, upon my return to the Civil Division. My financial holdings are listed
on the attached net worth statement. They have remained largely unchanged
during the last six years, and they have only rarely required me to recuse myself
from matters that I otherwise would have worked on. In the unlikely event that
one of my holdings compelled a recusal that was prejudicial to the government, I
would consider divesting myself of the holding. Based on prior work in private
practice, I am recused from United States v. Philip Morris, a major case that the
Civil Division is litigating against several large tobacco companies,
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b. Explain how you will resolve any potential conflict of interest, including the
procedure you will follow in determining these areas of concern.

If confirmed, I would create a recusal list based on my financial holdings
and my past work in private practice. Consistent with ordinary Civil Division
practice, | would expect attomneys to consult this list before adding my name to
filings as the Assistant Attorney General. As individual matters were brought to
my attention, I would make recusal decisions based on the criteria established by
statute and in DOJ regulations. In doing so, I would tend to err on the side of
recusal, and I would rely heavily on the advice of the designated ethics officials
within the Civil Division and the Justice Management Division, as I have done for
the past six years,

24. Pro Bono Work: An ethical consideration under Canon 2 of the American Bar
Association’s Code of Professional Responsibility calls for “every lawyer, regardless
of professional prominence or professional workload, to find some time to
participate in serving the disadvantaged.” Describe what you have done to fulfill
these responsibilities, listing specific instances and the amount of time devoted to
each, If you are not an attorney, please use this opportunity to report significant
charitable and volunteer work you may have done.

Among my most significant pro bono representations are the following:

United States v. Estate of Romani, 523 U.S. 517 (1998). This case
presented the question which of two conflicting statutes determines bankruptcy
priorities when the United States is one of the creditors. The Supreme Court held
that the statute favoring our client, the respondent private creditor, governed in the
circumstances presented. 1afforded successful pro bono representation to the
respondent, a small business that could not afford to litigate this case in the
Supreme Court. In researching and drafting its brief, and preparing another
lawyer for the oral argument, I devoted 278 hours to the case.

Board of County Commissioners of Bryan County v. Brown, 520 U.S. 397
(1997). This case presented the question whether counties may be liable under 42
U.8.C. 1983 for the allegedly negligent hiring of employees who commit
constitutional violations. Iafforded successful pro bono representation to the
National Association of Counties, which filed an amicus brief argning against the
imposition of such liability. I was actively involved in drafting and editing the
brief, and I devoted 37 hours to the case.

Reynoldsville Casket Co. v. Hyde, 514 U.S. 749 (1995). This case
presented the question whether Supreme Court decisions that change prior law
may be applied only prospectively in order to prevent unfair surprise. Respondent
Carol Hyde, who was severely injured in an automobile accident caused by an
employee of the petitioner, lost her claims under the retroactive application of a
Supreme Court decision invalidating the applicable tolling statute. I afforded pro

30

12:21 Apr 06, 2009 Jkt 047450 PO 00000 Frm 00098 Fmt6633 Sfmt6633 S:\GPO\HEARINGS\47450.TXT SJUD1 PsN: CMORC

47450.030



VerDate Nov 24 2008

89

bono representation to Ms. Hyde, In researching and drafting her brief, and
preparing another lawyer for the oral argument, [ devoted 155 hours to the case.

Charles v. Burton, 169 F.3d 1322 (11th Cir.), cert. denied, 528 U.S. 879
(1999). In this case, the Eleventh Circuit held that migrant farmworkers could sue
both farm labor contractors and farm operators for damages caused by those
employers’ failure to obtain adequate insurance, as required by the Agricultural
Workers Protection Act. Iafforded successful pro bono representation to the
appellants, a group of farmworkers who had been severely injured when a pickup
truck overturned while carrying them to work. In preparing for and presenting
oral argument, I devoted 54 hours to the case.

Sablan v. United States, 114 F.3d 913 (9th Cir. 1997) (en banc), cert.
denied, 522 U.S. 1025 (1998). This case involved the question how to assess the
reasonableness of criminal sentences outside the applicable sentencing guideline
range. At a sentencing for petitioner David Sablan, the government and defense
counsel agreed to recommend a ten-year sentence, but the district court sua sponte
departed upwards to impose a twenty-year sentence. Sitting en banc, the Ninth
Circuit affirmed the sentence and overruled prior circuit precedent establishing a
general methodology for assessing the reasonableness of sentences outside the
guideline range (under which, all parties agreed, a sentence exceeding ten years
would have been unreasonable). Upon learning of this decision, I contacted Mr,
Sablan’s local counsel in Guam and offered to represent Mr. Sablan in the
Supreme Court pro bono. On his behalf, I researched and wrote a petition for
certiorari and a supporting reply brief in the Supreme Court. I devoted 118 hours
to the case.

Action for Children’s Television v. FCC, 59 F.3d 1249 (D.C. Cir. 1995),
cert. denied, 516 U.S. 1072 (1996). This case presented First Amendment
challenges to the procedures used by the FCC to adjudicate fines for allegedly
indecent broadcasting. For a fixed and substantially reduced fee, my firm
represented a consortium of broadcasters, organizations representing broadcasters,
and public-interest groups such as the ACLU and People For the American Way.
1 developed the stipulated record in this case, and was the principal author of the
plaintiffs’ various filings in the district court, the court of appeals, and the
Supreme Court. Idevoted a total of 595 hours to this case. To the best of my
recollection, I would estimate that about two-thirds of that time was
uncompensated.

Powlos v. INS, No. 98-2670 (4th Cir. Oct. 4, 1999). Petitioner Adanech
Powlos sought review of a decision denying her asylum and ordering her deported
to Ethiopia. While her petition for review was pending in the Fourth Circuit, the
Board of Immigration Appeals (BIA) agreed to re-open proceedings based on new
evidence that the seeming inconsistencies in Ms. Powlos’s testimony were due to
language barriers and post-traumatic stress syndrome. The Fourth Circuit then
dismissed the petition for review. On remand, an immigration judge granted
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asylum based on evidence that the Ethiopian government repeatedly beat Ms.
Powlos, and executed her father, on account of her family’s political opposition to
that government, I afforded successful pro bono representation to Ms. Powlos in
the Fourth Circuit, before the BIA, and in immigration court. I supervised the
lawyers primarily responsible for this matter, and I devoted 17 hours to it.
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FINANCIAL STATEMENT

NET WORTH

Provide a complete, current financial net worth statement
which itemizes in detail all assets {including bank accounts,
real estate, securities, trusts, investments, and other
financial holdings) all liabilities {including debts, mortgages,
loans, and other financial obligations) of yourself, your
spouse, and other immediate members of your household.

PLEASE SEE ATTACHMENT.

ASSETS

LIABILITIES

Cash on hand and in banks

Notes payable to banks-secured

U.S. Government securities-add
schedule

Notes payable to banks-unsecured

Listed securities-add schedule

Notes payable to relatives

Unlisted securities--add schedule

Notes payable to others

Accounts and notes receivable:

Accounts and bills due

Due from relatives and friends

Unpaid income tax

Due from others

Other unpaid income and interest

Doubt ful

Real estate mortgages payable-add
schedule

Real estate owned-add schedule

Chattel mortgages and other liens
payable

Real estate mortgages receivable

Other debts-itemize:

Autos and other persocnal property

Cash value-life insurance

Other assets itemize:

Total liabilities

Net Worth

Total Asgets

Total liabilities and net worth

CONTINGENT LIABILITIES

GENERAL INFORMATION

As endorser, comaker or guarantor

Are any assets pledged? (Add
schedule) No.

on leases or contracts

Are you defendant in any suits or
legal actions? No.

Legal Claims

Have you ever taken bankruptcy? No.

Provision for Federal Income Tax

Other gpecial debt

33
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Gregory G. Katsas
Statement of Net Worth
December 2007

(asset valuations rounded to nearest $100)

ASSETS

Cash on hand

Commeon Stock
Alcatel-Lucent
ASA Ltd.
AT&T
Cisco Systems
Caca Cola
General Electric
Intel
Johnson & Johnson
Merck
Newmont Mining

Proctor & Gamble

Funds
Fidelity Cash Reserves (money market)
Fidelity Magellan
Fidelity Overseas

Fidelity Select Industrial Materials
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$3,200
$8,000
$1,200
$5,800
$15,300
$73,100
$6,400
$100,900
$31,500
$800

$88,300

$1,330,500
$98,600
$45,800

$64,100
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AIM Diversified Dividend Fund $14,200

Janus Fund $3,900

Vanguard GNMA Fund $16,000

Vanguard International Growth Fund $12,700
Retirement interests

Federal Thrift Savings Plan $69,900

Jones Day Retirement Pla:n $77,200

Jones Day Pension Plan**

Personal property $1000
TOTAL ASSETS $2,068,900
LIABILITIES 50
NET WORTH 52,068,900

** Through this plan, I will be entitled to receive approximately $227 per month for life,
beginning on September 30, 2029. Given the amount of time between now and then, the present
value of this benefit is difficult to estimate.
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U.S. Department of Justice

Justice Management Division

Departmental Ethics Office

Washington, D.C. 20530

Mr. Robert Cusick 0EC 14 2007
Director

Office of Govermment Ethics

1201 New York Avenue, NW

Suite 500

Washington, DC 20005-3919

Dear Mr. Cusick:

In accordance with the provisions of Title I of the Ethics in Government Act of 1978 as amended,
I am forwarding the financial disclosure report of Gregory F. Katsas, who has been nominated by
the President to serve as the Assistant Attorney General, Civil Division, Department of Justice.

We have conducted a thorough review of the enclosed report. The conflict of interest statute,
18 U.S.C. 208, requires that Mr. Katsas recuse himself from participating personally and
substantially in any particular matter that has a direct and predictable effect on his financial
interests or the financial interests of any other person whose interests are imputed to him, unless
he first obtains a written waiver, pursuant to Section 208(b)(1), or qualifies for a regulatory
exemption, pursuant to Section 208 (b)(2). In determining whether a particular matter has a
direct and predictable effect on his financial interests or on those of any other person whose
interests are imputed to him, Mr. Katsas will consult with Department of Justice ethics officials.
Mr. Katsas has a financial interest in several publicly traded securities. Consistent with 18 USC
208, he will recuse himself from participating personally and substantially in any particular
matter that would have a direct and predictable effect on the financial interest of the issuers of
these securities, unless he is granted a waiver to participate or qualifies for a regulatory
exemption. Mr. Katsas has been advised and understands that as a Senate-confirmed Presidential
appointee, he is not permitted to have any outside earned income during his service in the
position.

We have advised Mr. Katsas that because of the standard of conduct on impartiality at

5 CFR 2635.502, he should seek advice before participating in a particular matter involving
specific parties which he knows is likely to have a direct and predictable effect on the financial
interest of a member of his household, or in which he knows that a person with whom he has a
covered relationship is or represents a party.
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Mr. Robert 1. Cusick Page 2
Based on the above agreements and counseling, I am satisfied that the report presents no conflicts
of interest under applicable laws and regulations and that you can so certify to the Senate
Judiciary Committee.
Sincerely,
Michael H. Allen
Deputy Assistant Attorney General

for Administration and

Altemate Designated Agency Ethics Official

Enclosure
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Senator WHITEHOUSE. Thank you, Mr. Katsas.

Mr. O’Connor, you, in addition to being the nominee for Associate
Attorney General, also continue in your position as U.S. Attorney
for the District of Connecticut.

Mr. O’CONNOR. That’s correct. I currently serve as U.S. Attorney
for Connecticut.

Senator WHITEHOUSE. Do you intend to relinquish that position?

Mr. O’CONNOR. I believe I would have to, if I was confirmed. I
don’t think it’s a choice by law. I would certainly intend to step
down, if confirmed.

Senator WHITEHOUSE. Good.

I think across America, people who have served in the Depart-
ment of Justice are looking at this institution with real consterna-
tion, but also real hope. I think as we all know, this is a really
vital, proud, and important institution in the architecture of Amer-
ican government and the enforcement of American liberties and
laws. I hope it is now emerging from what probably number among
its darkest days.

I think it is very important to every member of this committee,
as well as to so many thousands of colleagues who work for the De-
partment of Justice and to those who have gone before you who
look back with real pride and affection on their time at the Depart-
ment of Justice, to see things put right.

I would like to hear from you why, now, you want to be Associate
Attorney General and how, to borrow the phrase from the Hartford
Current, you will promise to help restore consonance to the Depart-
ment of Justice and stability to the Department of Justice.

Mr. O’CONNOR. Senator, I think the short answer to that is, be-
cause I subscribe to the same views of the Department that you
just articulated, I believe that all of us in the Department, particu-
larly those of us who serve at the pleasure of the President and
who are here for a finite period of time, we have an obligation to
keep the reservoir of credibility as high as we found it. These have,
rightfully, been difficult times for the Department. I agree with
that wholeheartedly.

I had the pleasure of serving with some of the best U.S. Attor-
neys in the country, colleagues and friends, and I think we all
share the commitment to making sure that we do all that we can
to make sure that we leave this Department as good as we found
it.

I think the opportunity to serve as Associate Attorney General
is an opportunity for me to do all I can in a different capacity, al-
beit one that would require me to be away from my family for a
period of time. But when the Attorney General asks you to serve
at challenging times, I think for those of us who are committed to
public service, it’s a very difficult question to say no to.

I was asked to serve, am honored to have served. I am fortunate
to have a family that has supported me in these endeavors, though
it hasn’t been easy. I can commit to you that, if I am confirmed,
I will work every day, not just with those of us who served in this
administration, but the men and women who will be there long be-
yond us, to do all we can to give people the confidence that this
Department of Justice has to have to be effective.
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Senator WHITEHOUSE. There will be those awkward cir-
cumstances with the political desires and purposes with the admin-
istration that you serve that may come into conflict with the laws
and liberties that it is the Department’s obligation to defend. In
those circumstances, how will you evaluate that conflict?

Mr. O’'CoNNOR. Well, I would follow the law. The law is supreme.
No job—no job—is more important than its credibility and integ-
rity. If I ever came to such a situation—and I truly hope and trust
that I won’t, but if I do—I will not hesitate to walk away, to resign,
if T ever felt that I was being asked to do anything other than
what’s right for the Department, what’s right for this country.

Senator WHITEHOUSE. You served as Chief of Staff to Attorney
General Gonzales at the time when he gave testimony before this
committee, that many of the members felt was less than candid,
less than truthful. Were you involved in the preparation of his tes-
timony before this committee as Chief of Staff?

Mr. O’CONNOR. I was involved. I'm not sure what particular tes-
timony you’re referring to, but I was involved, generally preparing
him and enlisting others, one at the Office of Legislative Affairs,
in the various oversight hearings that occurred during the time pe-
riod I served as Chief of Staff.

Senator WHITEHOUSE. The two statements that come to mind,
one was on July 24 when Mr. Gonzales stated, in reference to his
visit to Attorney General Ashcroft’s hospital room, “The disagree-
ment that occurred and the reason for the visit to the hospital was
about other intelligence activities. It was not about the Terrorist
Surveillance Program that the President announced to the Amer-
ican people.”

Since then, numerous officials, including members of the so-
called Gang of Eight, the top intelligence committees on the House
and Senate side, and FBI Director Robert Mueller, have confirmed
that the disputes did, in fact, concern the Terrorist Surveillance
Program.

What was your reaction when he gave that testimony? Were you
familiar with the underlying situation or were you out of the classi-
fication bubble necessary to understand the testimony?

Mr. O’CONNOR. The latter. I, frankly, have no understanding. I'm
not read into the Terrorist Surveillance Program, never have been.
With respect to that portion of his testimony, he did testify a few
times at the Intel Committee. I was not involved in the preparation
for that because I had not been read into that program. So, I could
not tell you whether or not anyone’s testimony in that regard is ac-
curate or not.

Senator WHITEHOUSE. OK.

The other piece of testimony was on April 19. Mr. Gonzales testi-
fied, “I haven’t talked to witnesses because of the fact that I
haven’t wanted to interfere with the investigation”, the investiga-
tion being the investigation into the dismissal of U.S. Attorneys.
Subsequently, White House liaison Monica Goodling testified that
the Attorney General had indeed had a discussion with her, one
that she found uncomfortable, in which he set out his version of
events regarding the process of hiring U.S. Attorneys, and asked
her for her reaction.
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Were you involved with that testimony? What is your reaction to
what the Attorney General said when he testified as he did?

Mr. O’CoNNOR. Well, I don’t think I had any reaction at the time.
I don’t even know if I was serving as Chief of Staff at that point.
I believe I became Chief of Staff, like, April 26th. But I was, Sen-
ator, I know, part of the folks involved in preparing for that hear-
ing, I believe. At the time he answered that question I had no rea-
son to question him. When Ms. Goodling subsequently testified,
there was obviously a difference of opinion there.

I think Judge Gonzales could probably speak better than I can
as to explaining that inconsistency. I don’t believe that Judge
Gonzales, when he subsequently denied having that conversation
with this group, I'm not privy, as I said, to exactly what the expla-
nation was. It may have been the fact that he had just not recalled
it, or he didn’t recall the conversation occurring then.

Senator WHITEHOUSE. Do you know when you first became aware
of a conversation that took place between Attorney General
Gonzales and Ms. Goodling?

Mr. O’CONNOR. Yes, I do.

Senator WHITEHOUSE. When was that?

Mr. O’CONNOR. It was the day she testified.

Senator WHITEHOUSE. OK. Well, that clarifies what your action
would have been to his testimony.

The last point I'd like to ask you about is a more specific version
of my earlier question focusing in on the Civil Rights Division,
which is a division that has suffered particularly in the past
months and years with embarrassing evidence of politically moti-
vated hirings, a decrease in the division’s enforcement of Section 2
of the Voting Rights Act, the DOJ amicus brief defending Indiana’s
Voter Identification law, which, based on all the evidence I have
seen, is an effort to make it more difficult to vote, not less difficult.

If confirmed, what would you do to ensure that the Civil Rights
Division is apolitical and vigorously protects the right to vote? In
particular, what do you think about these State voter ID laws,
which strike me as both erecting an obstacle to the right to vote,
and doing so in a way that particularly makes it difficult for the
elderly, for authorities, and for people who are at the lowest eco-
nomic levels?

Mr. O’CoNNOR. Well, let me try to answer that in two phases. 1
think with respect to what I would do, should I be confirmed and
oversee Civil Rights, would be to communicate very clearly that we
do not make any decisions on any cases for anything other than
what the law and the facts dictate, and political considerations play
absolutely no role in whether we bring or don’t bring cases. Only
the evidence should matter, number one.

Secondly, I think as a management philosophy of the Civil Rights
Division, I'd like to see them get on the front pages for the cases
they do, not for anything else. I think, unfortunately, in the past
year or two they’'ve made news, but not for the right reasons. I
think my goal would be to see the Civil Rights being talked about
in the press because of its work, not because of its management,
or any of the other issues that have nothing to do with the mission
of doing the right thing for the American people and aggressively
enforcing civil rights.
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With respect to the second question of voter ID, I must say, I
have limited experience with the issue. I don’t recall, as U.S. Attor-
ney of Connecticut, there being any issues with any voter ID stat-
utes passed by the State legislature that we have had to enforce.
Obviously, HAVA does apply in Connecticut.

There have been a few issues with the Secretary of State’s ability
to certify compliance, but they haven’t really involved our office. I
can say that obviously the right to vote is probably one of the most
fundamental rights that we have, and guarding it zealously is part
of what the Department does in the Civil Rights Division. We have
an obligation to make sure that people who should vote can vote,
and aren’t intimidated. That’s probably one of the most important
issues that we have.

There is, I believe, a concern in some parts of the country, al-
though I'm not privy to the facts there, where there are people vot-
ing who perhaps should not be voting. I think it’s safe to say that
in those respects there’s an interest as well in making sure that
p}e;op{?1 who shouldn’t vote don’t dilute the votes of those who
should.

The question I think in each particular case depends on the facts
and circumstances as to whether the remedy, be it a Federal stat-
ute, HAVA, or a State statute, is written in a manner that accom-
plishes that and doesn’t have an adverse impact. I know, with re-
spect to the case of Indiana, I know that’s pending before the Su-
preme Court and has been argued. I'm hesitant, not only because
I'm not that familiar with it, but also because of the pending na-
tﬁre of that litigation, to make any additional comments specific to
that.

Senator WHITEHOUSE. Would you agree with me with the propo-
sition that if there are a handful of people who may vote for whom
it is not appropriate that they be voting, it is not legal that they
be voting, and the measure that the Department pursues in order
to protect against the risk of their voting discourages hundreds of
people who are legally entitled to vote, enfranchised properly in
this country, to vote for its elected officials. The Department has
taken a big step backward.

Mr. O’'CoNNOR. Well, I would say under those circumstances I
would like to think the Department would look long and hard. Ulti-
mately it would be the State legislature that passed the bill that
had that impact. The Department would have to ascertain, under
those circumstances, what, if any, role to play. Clearly, I think
under those circumstances the Department would have to be very
reticent to try to defend the statute if that was the impact that the
statute was having.

Again, it’s hard for me to speculate on the circumstances, but if
the goal of the statute is not being accomplished and there’s a neg-
ative impact on people that the statute did not intend to cover,
that’s a real problem, I think, from a constitutional perspective.
But I think, should an issue like that land in the lap of the Civil
Rights Division, we would obviously have to give great weight to
that.

Senator WHITEHOUSE. It may be more than just the statute
that’s involved. It may be enforcement policies at the Civil Rights
Division.
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Mr. O’CONNOR. I agree. That’s possible, yes.

Senator WHITEHOUSE. OK.

Mr. Katsas, welcome.

Mr. KaTtsas. Thank you.

Senator WHITEHOUSE. If you don’t mind, I would ask you to em-
bellish a little further on the remarks that you made in your open-
ing statement—you alluded to your pride in your father’s accom-
plishments—and bring them to bear, if you would, on the present
situation of the Department of Justice, particularly in terms of its
credibility and reputation for integrity and how you see your role
in the management position at the Department that you are seek-
ing, and restoring that credibility and that reputation.

Mr. KATSAS. As a forensic pathologist, my father’s job was to as-
certain the cause of death and, on many occasions, to testify in
court about that. He was typically a witness called by the govern-
ment in the course of a murder or other prosecution, but he never
viewed himself as a government witness in the sense of someone
whose job it was to secure a conviction.

He viewed his job as telling the facts as he determined them, re-
gardless of where the chips may fall in any particular case. I think
that kind of fairness earned him the terrific reputation over time
among both prosecutors and defense lawyers who were involved in
criminal prosecutions in the Commonwealth of Massachusetts, and
f)erved him well professionally and served him well as a human

eing.

As I said, I share that sense that my job as a lawyer, involved
in a different aspect of court proceedings, is to call things as best
I can and make the best legal judgments I can, whether as a liti-
gator called upon to defend the government’s position or as an ad-
visor called upon to counsel as to what the law might require in
a particular case.

One can’t work in a litigating division for five years, as I have,
without getting the sense that an appreciation of that kind of ethic
that runs throughout the staff, throughout the appellate staff that
I supervised and the other parts of the Civil Division, there is a
wonderful honor that I have felt many times in being able to go
into court and say, “May it please the Court, I represent the United
States of America.”

Deputy Attorney General Comey used to say that that statement
always gives one immediate credibility and makes a court inclined
to believe whatever follows that statement. But that’s only true if
all of us continue to do our part to preserve the traditions of fair-
mindedness and integrity about which you have spoken so elo-
quently. I did my best for more than 5 years in the Civil Division
to uphold that sort of tradition and, if confirmed, I would do my
best to continue in the same vein.

Senator WHITEHOUSE. You've mentioned this already, but how do
you?see the role of career attorneys with the Department of Jus-
tice?

Mr. KATsAs. When I was the Appellate Deputy for the Civil Divi-
sion, there was one of me, a political appointee, and 60 career at-
torneys working for me and with me. That office couldn’t possibly
function unless there were a sense of trust and rapport and co-
operation between me as the nominal leader and the staff who ac-
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tually did the overwhelming bulk of the work, and made the over-
whelming majority of the recommendations, and made sure that
the work got done.

I think I earned their respect and developed a good relationship
with them. It is indispensable. In the Civil Division in its entirety,
there are probably something like half a dozen political appointees
and 800 career lawyers. No political appointee at the top of that
pyramid could possibly function without the confidence of all of the
career lawyers working toward the common mission of justice.

Senator WHITEHOUSE. I've recently had the chance to review a
number of classified opinions from the Office of Legal Counsel. I've
arranged that they are now—sections of them, at least, that I have
selected are now declassified so that we can talk about them pub-
licly, and I've spoken about them.

They concern me very much, particularly since an OLC opinion
has a precedential effect and one could build on another, and one
could, in a chain of self-created precedent, walk the Department
pretty far outside of the bounds of traditional legal theory, particu-
larly when opinions are classified and there’s very little public op-
portunity for scrutiny and reaction to it.

I'd like to ask for each of you to react to two points that I ex-
tracted from those opinions, and then I'll turn to my learned, dis-
tinguished colleague from the State of Maryland, Senator Cardin,
who has joined us.

Here are the two propositions that I'd like to ask your comment
on. The first proposition is this. An executive order cannot limit a
President. There is no constitutional requirement for a President to
issue a new executive order whenever he wishes to depart from the
terms of a previous executive order. Rather than violate an execu-
tive order, the President has instead modified or waived it.

My concern on that one, rather briefly, is that it allows the pub-
lished executive orders of the executive branch of the government
to become a foil and a screen for the real activities of the govern-
ment if there is never a disclosure of the President’s, to use the
phrase, modification or waiver of the executive order. I understand
perfectly well that the President is free to modify one. He can act
outside of one and modify it nunc pro tunc. There is enormous and
widespread executive authority.

But the idea that you must never—you’re free never to come into
compliance or change an executive order and simply run a classi-
fied program in violation of your own disclosed executive orders,
which in many situations have the force of law, strikes me as being
a trespass beyond the bounds of legal propriety.

The second one is very simple. The Department of Justice is
bound by the President’s legal determinations. It strikes me that
that is a particularly difficult proposition where the Department of
Justice is called upon to do its duty, that the President, for reasons
that may have nothing to do with the enforcement of the laws of
the United States of America, may choose to have a different view,
maybe as a result of his personal interests or his political self-in-
terests, and unfortunately has to have seen such circumstances.
President Nixon was rather famous for saying if the President says
so, then it can’t be illegal.
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So if you could react to those two propositions for me, I'd appre-
ciate it.

Mr. O’Connor.

Mr. O’CoNNOR. Thank you, Senator. I would say that, with re-
spect to the first one, I think that perhaps the most appropriate
way to respond is that transparency is crucial, that it seems to me
always to be the best situation to act in a transparent manner and
that, regardless of whether the President can or cannot deviate
from an executive order, it seems to me the most prudent course
is, when doing so, to make sure that he’s consulting with leader-
ships of the intel committees or the appropriate committees that
have jurisdiction or oversight responsibilities.

So I think, with respect to—it’s less important to me whether he
can or cannot do that. It’s really more important whether he should
or should not do it. If he does, it seems to me the best course of
action would be to make sure he was consulting with the appro-
priate folks in Congress so that they were aware of it, so it did not
look, I think as you said, as a cloak-and-shield type situation. I
think that with respect to the second statement about the Depart-
ment, I am frankly confused by it. It doesn’t make sense to me. Ob-
viously I don’t have the same context, but the—

N %enator WHITEHOUSE. I'm so glad you have the same reaction I
ad.

Mr. O’CoNNOR. Yes. Maybe there’s a context to the classified
opinion. Obviously I haven’t seen that. But the statement, in and
of itself, I'm trying to figure out how that could make sense. Per-
haps there is a way that I'm just not sophisticated enough and
knowledgeable enough to figure out, but it seems to be that the De-
partment has an obligation to call them as we see them.

Senator WHITEHOUSE. Mr. Katsas?

Mr. KATsAS. It’s hard to have too definitive a view, not seeing all
the context, but let me give you some thoughts based on what
you’ve shared with us.

With respect to—

Senator WHITEHOUSE. And just for the record, I'd be delighted to
tell you more about those opinions. Those are the only segments
that they’ve allowed me to talk about, the only segments that are
unclassified.

Mr. KaTrsas. Understood. With respect to the first statement on
how a President can or can’t change executive orders, it seems to
me literally true in a sense because the Constitution doesn’t specify
procedures for making or sending executive orders in a way that,
say, it specifies the procedures for making and rescinding statutes.
To that extent, it’s true.

But as your comments suggest, it does seem to create concern
about notice and forthrightness. To the extent that an executive
order is a published public document intended to convey things to
the Congress and to the public about what the executive is doing,
there would obviously be concerns if, then, the executive does some-
thing completely differently in secret without being clear about
what it’s doing.

I can obviously understand your concern with respect to Con-
gress’ oversight interests, and a more general concern that people
like to know what their government is up to. There may be occa-
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sions when there are national security or other needs for secrecy
in particular cases, but I just can’t evaluate whether such argu-
ments would be compelling in the context of—whatever context
that statement was made.

Senator WHITEHOUSE. And the second?

Mr. KaTsAs. The second. I think the important question for me
as a Justice Department lawyer is, what are my obligations to my
superiors up the chain of command, to and including the President.
I understand my obligations, both as a constitutional matter within
the Article 2 hierarchy and as an ethical matter as an attorney
charged with practicing ethically, I understand my obligations as
advising and litigating cases and advising superiors consistent with
my own assessment of what the law requires.

It is quite easy to imagine circumstances in which I, as a lawyer,
think that there is only one legally defensible view to take liti-
gating a case as a member of the Civil Division and someone above
me in the chain of command instructs me to do the opposite. That
would put me in a terrible position. I think it would compel me to
resign. I am happy to say that, in more than 5 years of litigating
cases within the Civil Division, I was never put in that uncomfort-
able and unfortunate position.

Senator WHITEHOUSE. Senator Cardin?

Senator CARDIN. Mr. Chairman, thank you very much.

First, let me thank both of our nominees for their commitment
to public service. We very much appreciate that. We know it’s a
tremendous sacrifice to your family and we thank the family for
being willing to share you with public service. So, we thank both
of you for that.

I want to followup somewhat with Senator Whitehouse’s com-
ments about following the law and the power between the execu-
tive branch and the legislative branch. So, Mr. O’Connor, let me,
if I might, start by talking a little bit about the U.S. PATRIOT Act
and }cllow far the administration can go, contrary to what Congress
may do.

One of the issues that’s currently being debated is the exclusivity
of the U.S. PATRIOT Act on obtaining information from U.S. citi-
zens. There is a balancing that we’re trying to do, giving the gov-
ernment the ability to get information it needs in a timely way
versus protecting the civil liberties of the people of our own coun-
try. We are considering a statute that would be exclusive. As Sen-
ator Whitehouse mentioned in some of his statements from legal
counsel opinions, there’s a question, at least, raised as to whether
Congress can do that or not.

You've been involved in some of this litigation. If Congress in-
deed requires the administration to follow a certain action on ob-
taining information under the Foreign Surveillance Act, can the
President go beyond that, and if he can, what does he have to do
in order to notify Congress?

Mr. O’CONNOR. Senator, yes. I think, to be clear, that’s the Pro-
tect America Act, I believe, and the FISA modernization debate
that’s going on right now that expires. I must tell you, my knowl-
edge of the PATRIOT Act doesn’t really include FISA. That being
said, I have a general knowledge. I'm happy to answer the ques-
tion. I haven’t litigated FISA.
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Senator CARDIN. You're correct. The legislation we’re currently
considering.

Mr. O’CONNOR. That’s right. I would say this. I'm generally
aware. I don’t—I've never really delved in this FISA world as a
U.S. Attorney, but my general understanding is—

Senator CARDIN. You're in for a treat.

[Laughter.]

Mr. O’CONNOR. My general understanding is that there are real-
ly conflicting views on whether or not Congress can regulate and
make FISA the exclusive means of the President’s authority to en-
gage in warrantless surveillance. There’s an opinion I've seen from
Attorney General Griffin Bell where he indicates that FISA does
not go to the limits, that there’s some inherent authority, recog-
nizing, of course, that you get into the Justice Jackson analogy of
Youngstown, where, when you’re in that realm, the President’s
power is probably at its lowest ebb. But I also recognize that there
are distinguished legal scholars, including the dean of Yale Law
School in my district, who feel otherwise, that the President does
not have inherent authority above and beyond what Congress gives
them under FISA. I must say, I haven’t read these varying points
of views. I recognize they exist. They obviously come from people
with far more formidable legal minds than mine. I think the solu-
tion is, rather than necessarily—one could probably delve into the
issue and give a definitive issue—answer on this, but I think it
would be in everybody’s best interests to avoid the constitutional
question in the first place and try to work in the spirit that Attor-
ney General Levy did with Congress, collaboratively, to avoid a
constitutional question on who has what authority.

It seems to me the best course of action is always to work col-
laboratively with Congress on this issue and not put ourselves in
that third basket that Justice Jackson required, but to put us in
the first basket where the President is acting consistent with Con-
gress’ authority.

And should I be confirmed—and I don’t know if, as Associate At-
torney General, this would even be in my domain. But were I to
be asked to participate, I would certainly approach it with the phi-
losophy that collaboration is always better here and staying in that
first basket that Justice Jackson so articulately described, rather
than having a situation where one branch of government is not see-
ing eye-to-eye with the other.

Senator CARDIN. Well, I agree with you, it’s always best if we can
work together. Unfortunately, that has not always been the case.
Mr. Katsas said quite clearly that if he—on a fundamental issue
there was direction given that he disagreed was following the law,
he would consider resigning. It seems to me that in the number-
three position at Justice, you'll have an opportunity to exercise a
good deal of impact here.

What Congress is trying to do, working with the administration,
is develop the manner in which information can be obtained under
the Foreign Intelligence Surveillance Act. I guess what I would like
to know, is the respect for the different branches of government
and that the Judicial Committee must exercise independent judg-
ment here—it can’t just be the cheerleader for the President—and
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Wouldd welcome your thoughts as to how you see your role in that
regard.

Mr. O’CONNOR. Well, should I be asked by the Attorney Gen-
eral—I realize there’s a February 1 deadline, I believe, under the
Protect America Act. But should I be asked to participate, I can as-
sure you that my view here would be focused on one thing and one
thing only, and that’s the law. But I would say that in cases where
there’s disagreement over how far Congress can go, the solution is
not to ignore Congress and proceed anyway.

If you're going to go to that third bucket, you ought to be doing
it in close consultation with Congress and you ought to at least let
Congress know that you have this difference of opinion. I hope and
I trust, and anything I would do, sir, as Associate Attorney Gen-
eral, were I to be confirmed, would be to keep us out of that situa-
tion. I don’t think it’s in the best interests of our country, or the
Department, or this branch, or the executive branch to have those
kind of constitutional showdowns. So I'm optimistic, by February
1st, that those people involved in these negotiations will come to
some sort of resolution that everybody can live with.

Senator CARDIN. Thank you.

Mr. Katsas, let me, if I might, turn to Guantanamo Bay for a mo-
ment.

Mr. KATSAS. Sure.

Senator CARDIN. I understand you’ve been involved in some of
the litigations concerning Guantanamo Bay. Where are we going on
Guantanamo Bay? Can we maintain the legal position for an in-
definite period of time of detaining individuals under unlawful com-
batant status without rights under the normal criminal justice sys-
tem, or even the military justice system?

Mr. KaTsas. I think there are two aspects to your question: what
does the Constitution require vis-a-vis the Guantanamo detainees,
and what is sound policy vis-a-vis the detainees?

On the first, the first question is pending before the Supreme
Court in the Iloda and Boomadine cases, and we should have a lot
more clarity, I would assume, in June when the court, in all likeli-
hood, will render a decision on that question.

Under current law, under current DC Circuit precedent, there is
no constitutional impediment to the existing regime at Guanta-
namo of military tribunals followed by Court of Appeals review, but
that’s all before the Supreme Court to be decided.

On the broader question of what is sound policy, that is not so
much a call for a civil litigator to make. But I can tell you, the
President has expressed his desire to close Guantanamo as soon as
that can be done responsibly, consistent with that desire. Most of
the detainees who have ever been brought to Guantanamo have
been released from Guantanamo. About 750 have been brought in,
and something on the order of 200 or fewer remain. So, I think the
Defense Department is doing its best to wind down as much as it
can.

The judgments about whether the detainees can safely be
brought to this country, whether they can safely be released or
whether they can safely be transferred to other countries under ap-
propriate security conditions and appropriate assurances of hu-
mane treatment, frankly, are a bit above my pay grade.
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Senator CARDIN. Let me ask your advice on one other area.
There are many things that have concerned me about Guantanamo
Bay. I've been there. I've had a chance to meet with our soldiers
that have been in Guantanamo Bay. One thing I've never under-
stood is why the United States didn’t seek the guidance of the
international community on the handling of unlawful combatants.
The 9/11 Commission talked a little bit about this.

I would just like to get—you’re seeking confirmation to a top pol-
icy position within Justice—as to your views as to the advisability
of the United States seeking international standards for a problem
that’s going to be with us, 'm afraid, for the indefinite future.
We're not going to be able to end the war on terror in the next year
or two, so it’s likely that we’re going to have another round of indi-
viduals who are going to be picked up, suspected to be a terrorist,
have information that’s important for us to obtain for the security
of America.

Wouldn’t it be—I don’t want to lead the witness, but tell me your
view as to whether we should be doing this alone, knowing full well
that other countries might very well be in a similar position that
we're in and do things that we would normally object to. Would it
be advisable for us to seek some international standards rather
than just try to create our own standards for what we think is
right?

Mr. KATsAS. Other things equal, of course it would be advisable
to consult with, particularly, our allies and other nations. It seems
to me that is part of what the Defense Department has done in the
past in the following sense. The detainees at Guantanamo have
been given tribunals, have had the opportunity to have a military
tribunal determine whether or not the detainee is, in fact, an
enemy combatant or an innocent person swept up in the—

Senator CARDIN. I believe that occurred after the courts inter-
viewed.

Mr. KATSsAS. After the Rasoul decision in 2004. With respect to
your point about consulting international standards, my under-
standing is that the thinking at the time was to do precisely that
and to use as a model for the detention system in 2004 going for-
ward the kind of standards that have grown out of Article 5 of the
Geneva Convention which addresses the question of figuring out
who is, in fact, a combatant and who is not a combatant and who
is entitled to P.O.W. status.

Obviously, as we move forward and it looks like detainees might
otherwise be staying for the indefinite future, it may well be appro-
priate to consider further process and further protections and, as
part of that dialogue, I would think that the input of our inter-
national partners would be a significant consideration going for-
ward.

Senator CARDIN. Just to clarify the record, I think it would be
advisable to do more than consultation. I think it would be impor-
tant for us, with our allies, to develop international standards for
this new type of international problem we’re confronting, the un-
lawful combatant issue, so that there’s general recognized inter-
national standards for how these detainees should be treated. We
did this originally under the authority of the President without
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really the Congress or the court’s concurrence, and then finally the
court has developed certain rights.

Absent the court decisions, it’s likely that these individuals never
would have had a formal process for determining their status. But
I would just hope that we would open this up more. We did a lot
of things that were very defensible, but we didn’t engage the inter-
national community. There’s a lot of rumors, and some of which
were totally false, because of the manner in which we handled it.
Ultimately we just didn’t know what to do with them.

After a long detention, they had very little value for intelligence,
but from a safety point of view we didn’t know whether we should
try them, or return them, or do what. We're sort of stuck now. Ev-
eryone agrees—at least most people agree—that Guantanamo, as it
was originally constituted, is no longer desirable for us to maintain.
Now we don’t know what to do with the people that are there.

So I just would urge us to try to gain international support for
these types of activities before just saying, because we’re America,
we can go ahead and do it because we know what we’re doing right.

Mr. Chairman, you've been very patient with time. I want to ask
Mr. O’Connor just one more question, or at least comment.

I know that the Chairman’s already questioned you on one of the
areas that’s under your jurisdiction, which is the Civil Rights Divi-
sion. I don’t want this hearing to go without mentioning the Civil
Rights Division because I am deeply troubled by the record of the
Civil Rights Division over the last couple of years.

To me, the Civil Rights Division has had a proud history in
America in advancing the civil liberties/civil rights of all Ameri-
cans, particularly those who have been denied fully participation in
our society. I just would caution you as to what could be done with-
in the Civil Rights Division to really advance the rights of all
Americans.

I know the Chairman talked a little bit about election issues,
which I've been working with Senator Obama on legislation that I
hope will move forward to give you additional tools. But I just be-
lieve that this is an area that should have no partisan difference,
one in which we all should be looking at ways that that division
can perform its historic role in advancing the rights of Americans,
and would urge you to give this your highest priority.

Mr. O’CONNOR. Senator, I will. I would simply say that Congress-
man Larson was kind enough to refer to a few cases, but we just
most recently took guilty pleas from two New Haven police depart-
ment officers who framed an African American defendant for civil
rights. So, I will pledge to this committee that, should I be fortu-
nate enough to be confirmed, I will continue the same level of ag-
gressive enforcement of civil rights in Connecticut on a national
level and I'm very, very cognizant of your concerns in this area.

Senator CARDIN. Thank you.

Thank you, Mr. Chairman.

Senator WHITEHOUSE. Well, I thank you both for your service to
our country. You both bring significant talents to government serv-
ice, which you and your families know would be better rec-
ompensed, financially at least, and in terms probably of worries
taken home at night in other areas of activity, but you have chosen
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to dedicate your talents to government service and we are very
grateful for that.

I want to particularly thank and express my appreciation to Mrs.
O’Connor, who has done a wonderful job of keeping the O’Connor
children in a state where their grandparents can be very proud of
their behavior through a long afternoon. I know, as the Chairman
of these things, that there is a part-way ceremonial aspect to them,
but there is also a significant substantive aspect. I appreciate those
who are here for family reasons, having had the patience as we
went through some of the substantive issues that concern, I think,
our entire country.

If there’s anything that anybody else would like further to add
to the record, the record of these proceedings will remain open for
one further week. But other than that, and with my renewed
thanks and appreciation to the two witnesses, the hearing is now
concluded.

[Whereupon, at 3:10 p.m. the Committee was recessed.]

[Questions and answers and submissions follows.]
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QUESTIONS AND ANSWERS

RESPONSES TO WRITTEN QUESTIONS OF SENATOR PATRICK LEAHY,
CHAIRMAN, SENATE JUDICIARY COMMITTEE,
FOR KEVIN JAMES O’CONNOR,
NOMINEE FOR ASSOCIATE ATTORNEY GENERAL OF THE UNITED STATES

1._You argued that a permanent ban on speech was permissible under the First
Amendment in a case involving Connecticut librarians who received national
security letters and were subject to a gag order. Your view was rejected by two
Federal Judges. Judge Janet Hall, on the U.S. District Court for the District of
Connecticut, wrote that the effect of your argument led to “a real and present loss
of [] First Amendment right to speech that cannot be remedied.” On appeal, the
case was dismissed on a legal technicality. However, Circuit Judge Richard
Cardamone, a Ronald Reagan appointee on the Second Circuit, wrote in a
concurrence that “[w]hile everyone recognizes national security concerns are
implicated when the Government investigates terrorism within our borders, such
concemns should be leavened with common sense so as not forever to trump the
rights of the citizenry under the Constitution.” Do you now agree with, and
accept as binding law, the reasoning of both Judge Hall and Judge Cardamone?

I accept and respect Judge Hall’s ruling on the constitutionality
of the non-disclosure provision then in effect as well as the views
of Judge Cardamone. I also accept as valid and binding the
current statutory non-disclosure provision that was passed by
Congress in 2006, after Judge Hall’s decision. With respect to
my arguments in the district court, it should be noted that the
statutory non-disclosure provision challenged in the above-
referenced case was enacted by Congress in 1986. As United
States Attorney, it was therefore my ethical and professional
obligation to provide a defense to the government defendants as
well as to defend the constitutionality of an act of Congress that
had been in existence for almost twenty years.

2. _The excessive secrecy behind this Administration’s use of national security letters
has undermined our ability to conduct oversight on government abuses and bad
policy. According to press reports, absent the “gag orders™ inherent in National
Security Letters, some recipients would have spoken out on perceived
government abuses and shed light on FBI’s systematic abuses of NSLs by
participating. Indeed, a March 2007 report from the Inspector General confirmed
that even though the Patriot Act required the FBI to fully inform Congress about
all requests issued under the statute, the FBI significantly underreported the
number of National Security Letter requests in 2003, 2004, and 2005. In the
wake of these revelations, do you believe that the secrecy surrounding the
government's use of the national security lefters power was unwarranted and
interfered with oversight.
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I am only generally familiar with the 2007 Inspector General Report and do
not know why the FBI may have under reported the number of National
Security Letter requests in prior years. I do recognize that the current
statutory scheme under which National Security Letters are issued by the
FBI recognizes the need for confidentiality in such investigations. At the
same time, in large part due to amendments passed by Congress in 2006, the
iaw now recognizes that the constitutional rights of recipients may be
impiicated and provides a process by which recipients can seek to protect
those rights.

In a September 2003 editorial, in the Hartford Courant, you wrote that “even the
[Patriot] act’s strongest critics must concede that there has not been the flood of
abuses predicted.” Yet, according to news reports and briefings provided by the
FBI, the FBI has been conducting an internal audit of its use of National Security
Letters that has confirmed the findings of the March 2007 Inspector General
report that there was “widespread and serious misuse of the FBI’s national
security letter authorities.” Given the findings from the FBI and the inspector
general, is it still your view that there has not been abuse of the National Security
Letter authority?

I wrote the above editorial in 2003, almost four years before the Inspector
General found “widespread and serious misuse” by the FBI related to their
authority to issue National Security Letters. At the time I wrote the
editorial, I was unaware of those issues. Based on the Inspector General’s
findings, if I were writing the editorial today, 1 would not make the same
categorical statement about the absence of abuses.

4. You served as Chief of Staff to former-Attorney General Gonzales at the time this

Committee investigated the controversial mass firings U.S. Attorneys for partisan
political reasons. At your hearing, you testified that you were involved in former-
Attorney General Gonzales’s testimony before this Committee as his Chief of
Staff.

a. What was your role in shaping the Department’s response to
Congressional inquiries about the firing of U.S. Attorneys, including in
the Attorney General’s testimony?

In April 2007, Chuck Rosenberg, the acting Chief of Staff to the Attorney
General, asked me to assist in the Attorney General’s preparation for his
upcoming Senate Judiciary Committee oversight hearing. At that time, I
was serving as an Associate Deputy Attorney General responsible for
violent crime initiatives, a position I assumed in January 2007. Prior to
Mr. Rosenberg’s request, I was not involved in shaping the Department’s
response to Congressional inquiries about the firing of United States
Attorneys.
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Pursuant to Mr. Rosenberg’s request, I did assist in preparing the
Attorney General for the April 2007 Senate Judiciary Committee
oversight hearing. After I agreed to serve as Chief of Staff in late April
2007, I assisted in preparations for the Attorney General’s May 2007
House Judiciary Committee oversight hearing and his July 2007 Senate
Judiciary Committee oversight hearing. I also reviewed the Attorney
General’s written introductory statements that were submitted to the
committees. I did not participate in preparing other witnesses who
testified before or were interviewed by Congress in connection with the
firing of the United States Attorneys.

Congress’s numerous written requests for information concerning the
firing of the United States Attorneys were handled, as a general matter,
by the Office of Legislative Affairs and the Office of Legal Counsel.

b._ Please describe your understanding of the Attorney General’s role in
deciding which U.S. Attorneys would be fired?

Prior to the request from Chuck Rosenberg to assist in the Attorney
General’s preparation for his April 2007 Senate Judiciary Committee
oversight hearing, I had no understanding of what role the Attorney General
played in the decision to ask for the resignations of the United States
Attorneys. My present understanding of the Attorney General’s role is
based on his description of the process and the various public testimony and
reports on the matter. My recollection is that what the Attorney General
told me and others in prep sessions about his role is consistent with his
congressional testimony. It should be noted, however, that because of the
joint investigation into this matter being conducted by the Office of Inspector
General and the Office of Professional Responsibility, I have not undertaken
any independent review or analysis of this matter.

5.1 am concerned about reports that the enforcement record of the Environment and
Natural Resources Division has shown signs of a decline in certain types of
cases. A May 23, 2007, report by the Environmental Integrity Project (EIP)
found that the Justice Department’s environmental civil suits have declined by 70
percent. Another report, conducted by the Transactional Records Access
Clearinghouse at Syracuse University, found that between 2001 and 2004
criminal prosecutions of environmental violations declined by 28 percent.

a. If confirmed as Associate Attorney General, you will oversee the
Environment and Natural Resources Division. Given that Division’s
recent record of enforcement, will you commit to restoring the integrity of

that Division and reversing its trend of declining enforcement actions?

b. During your tenure as U.S. Attomey for the District of Connecticut, your
office gamered a reputation for being “active” and “tough” in prosecuting
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environmental crimes. If confirmed as Associate Attorney General, what
would be your vision and plan of action to repair the integrity and
enforcement record of the Environment and Natural Resources Division?

1 am unfamiliar with the EIP report or whether civil suits have
declined as the report claims. Nevertheless, as United States Attorney
for Connecticut, I have been fortunate to lead an office that has been
very aggressive in the enforcement of our environmental laws. 1
personally handled the investigation, prosecution and conviction of
the Operations Manager of the Fisher’s Island Ferry District for
violations of the Clean Water Act arising from the ferry’s dumping of
its waste directly into Long Island Sound. The office has successfully
prosecuted many other environmental crimes cases, including two
prosecutions that resulted in guilty pleas and the assessment of two of
the largest criminal penalties in New England history. Most recently,
working with attorneys from the Environment and Natural Resources
Division, we obtained a conviction after a jury trial against Ionia
Management for violations of the Act to Prevent Pollution from Ships
and obstruction of justice. At sentencing, the court imposed a large
fine on the company and barred its ships from entering U.S. ports
until they are fitted with new equipment to monitor overboard
discharges.

Should I be confirmed, I will lead by example and continue, alongside
the many outstanding attorneys in the Environment and Natural
Resources Division, to aggressively investigate and enforce violations
of our environmental laws,

6. At your confirmation hearing, you were asked questions about your commitment
for ensuring that the Civil Rights Division is apolitical and protects the right to
vote. That Division also needs a restoration in morale and of its historical
priorities. In the last seven years, the Justice Department appears to have moved
away from its historic positions in civil rights cases ranging from employment
discrimination to racial integration in schools. During the hearing, you testified
that you would ensure that the Civil Rights Division gets talked about in press
“because of its work, not because of its management,” but what is your vision for
the role of the Justice Department with regard to civil rights enforcement? How
do you plan to address the well-documented problems with low morale in the
Division?

The Department of Justice and the Civil Rights Division have a long and
proud history and commitment to enforcing our nation’s civil rights laws, 1
strongly support the mission of the Civil Rights Divislon and, if confirmed, will
work to ensure that it has the tools and resources necessary to fulfill its important
mission.
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In Connecticut, we have embraced that mission. In the past five years alone,
we have prosecuted and convicted the sitting mayor of one of the state’s largest
cities, two police officers and a private citizen for violating the civil rights of African
Americans. Should I be confirmed, I will bring that same level of commitment to
the national level and ensure that the Department lives up to its proud history of
aggressively enforcing our civil rights laws.

To the extent that there are morale or management issues in the Clvil Rights
Division, should I be confirmed I will work closely with the head of the Division to
immediately address and resolve such problems so that they will not and cannot in
any way impact or affect the very important work of the attorneys in that division.

7._Last year, thousands of Americans marched to protest unjust racially charged
incidents in Jena, Louisiana. In October 2007, the local Federal prosecutor
testified that the noose-hanging incident at the local high school was a hate
crime. Yet, even after the peaceful protests in Jena occurred last year, Americans
witnessed almost a dozen more reports of nooses in Illinois, Maryland, New
York, North Carolina, South Carolina, and Pennsylvania. If confirmed, you
would oversee the Civil Rights Division. What do you believe is the proper role
of the Justice Department with respect to preventing and responding to hate
crimes in order to ensure that heinous noose incidents, like the ones we witnessed
in Jena and across the country, do not reoccur in the future?

The Department of Justice must play an active role in responding to any hate
crimes, The Civil Rights Division, through its newly launched racial threats
initiative, has prioritized such matters and views every noose incident as a potential
hate crime to be investigated thoroughly.

In Connecticut, we have, unfortunately, experienced instances of nooses
being displayed and we are actively investigating each such instance. I participated
in a press conference with the FBI and the Connecticut chapter of the NAACP at
which all of us stated that the display of nooses would be investigated as potential
hate crimes and that those responsible would be prosecuted. Since the press
conference, there has been only one reported instance of a noose and the person
responsible has been charged. Shouid I be confirmed, I would bring this same levei
of engagement and awareness to the Department and continue to proactively and
aggressively respond to such crimes.

8. Despite the Department’s intense focus on criminally charging individuals for
“voter fraud,” scant evidence of actual voter fraud had been found. Yet, you
testified at your confirmation hearing that the Department has an “interest” in
ensuring that “people who shouldn’t vote don’t dilute the votes of those who
should.”
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a, If confirmed, would you investigate and report to Congress on why the
Department prioritized the prosecution of voter fraud when there is scant
evidence that this crime is being committed?

b. _Would you commit to investigating and reporting to Congress what
impact the Department’s focus and devotion of resources on prosecuting
voter fraud has had on the Department’s other efforts to enforce the
Nation’s civil rights laws, including voting rights laws?

Should I be confirmed, I will aggressively enforce all laws designed to protect
the right to vote and the integrity of the voting process. It should be noted,
however, that most voter fraud prosecutions are handled by the Criminal
Division and the United States Attorney’s offices, components of the
Department of Justice over which, as Associate Attorney General, I would
not have responsibility.
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Senator Edward M. Kennedy
Responses to Questions for the Record
Senate Judiciary Committee Hearing on the Nomination of Kevin O’Connor to be
Associate Attorney General

1. Dual Roles as U.S. Attorney and Associate Deputy Attornev General and, Later, Chief
of Staff to Attorney General Gonzales

Last January, you became an Associate Deputy Attorney General here in Washington,
but continued to serve as United States Attorney for Connecticut. When you became Attorney
General Gonzales” Chief of Staff in April, you signed on for even more intensive “double duty.”

As U.S. Attorney for Connecticut, you’ve been the principal federal litigator for the
United States in that state, and you’ve had full responsibility for the U.S. Attorney’s office in the
areas of personnel, financial management, and procurement. Yet for many months, you
apparently spent only one day a week in Connecticut performing these responsibilities.

A U.S. Attorney position requires enormous time and energy. It seems impossible to do
the job adequately from Washington—much less while running the office of the Attorney
General during congressional investigations into the politically motivated firings of other U.S.
Attorneys.

Questions:

A. How did you manage to run the Attorney General’s office and the Connecticut U.S.
Attorney’s office at the same time?

I was able to manage the United States Attorney’s Office while I served as Associate
Deputy Attorney General and, later, Chief of Staff, because I have an outstanding
leadership team in the United States Attorney’s Office who can and did handle matters
very effectively when I was in Washington. I stayed in daily contact with the United
States Attorney’s office when in Washington through regular email exchanges and
conference calls. In addition, I traveled back to Connecticut almost every week and spent
numerous weekends and weekdays in my Connecticut office during the time I held
additional positions in Washington.

B. Did you ever worry that you were compromising the quality of your work in either
position?

Yes. Before I agreed to serve as Associate Deputy Attorney General and, later, Chief of
Staff, I considered whether accepting additional responsibilities in Washington would
negatively impact my work as United States Attorney. After discussions with the
leadership team in Connecticut and with other past and present United States Attorneys
who have served in dual capacities, I agreed to serve because I had been asked and
because [ believed there would be benefits from my service to the United States Attorney
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community and to my office in Connecticut. 1 did, however, on both occasions, limit the
term for which I would serve in Washington to six months because I wanted to have the
option to return full-time to Connecticut if I came to the conclusion that my service in
dual roles was negatively impacting my duties and responsibilities as United States
Attorney.

C. Do you think being a U.S. Attorney can be done satisfactorily as a part-time job?

I believe that there are real benefits to having United States Attorneys serve in positions
in Washington, including the need to bring a local perspective to decisions being made in
Washington that will impact operations in the field. That being said, it is my view that such
assignments should be done only if (1) there is a need for a United States Attorney’s
involvement; (2) the United States Attorney’s office is operating in a manner that the
assignment will not impact negatively the work of the office; and (3) the assignment is for a
finite period of time. Under such circumstances, I believe both the Department and the United
States Attorney’s office can and have benefitted from such service,

D. Did you ever suggest to anyone that it might be inadvisable or inappropriate for you to
hold both positions simultaneously for such a long time?

As I discussed in response to Question 1C, I was concerned about holding two positions.
Nevertheless, when I was asked to serve, during very difficult times for the Department, I felt it
was the appropriate thing to do. On both occasions, I accepted the offer to serve on the condition
that I would serve for six months, after which time I would reevaluate whether it was in the best
interests of the Department and the United States Attorney’s office for me to serve longer. As
Associate Deputy Attorney General, my service lasted less than four months, My service as
Chief of Staff lasted just over six months, after which I returned to Connecticut full time.

2. U.S. Attorney Firings and Activities While Chief of Staff to Attorney General Gonzales

Last April, you became Chief of Staff to Attorney General Gonzales during our
investigation of the firing of U.S. Attorneys. I assume that every document and every decision in
the Attorney General’s office would have gone through you as Chief of Staff, and that you would
have been involved in preparing the Attorney Genera!l for congressional testimony.

His testimony before our Committee about the U.S, Attomey firings left many of
us convinced that we had been severely misled. Mr. Gonzales was unable to recall
numerous important points and contradicted himself on several subjects, including who
was responsible for identifying the attorneys to be fired, why they were fired, and what
his role was in these events. Yet he expressed confidence that nothing improper had
occurred in the U.S. Attorney firings, even though he could not remember key events or
the reasons why particular U.S. Attorneys were fired. He couldn’t even tell us how
names got on the list of U.S. Attorneys to be fired.
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In an interview on talk-radio, you said you became an informal advisor to Attorney
General Gonzales, and that this led to your becoming Chief of Staff. You acknowledged that
you had been advising him for some time even before the announcement that you would become
official Chief of Staff last April.

Questions:

A. What role did you have in preparing Attorney General Gonzales for his testimony
before this Committee on April 19, 2007 on the U.S. Attorney firings?

In April 2007, Chuck Rosenberg, the acting Chief of Staff to the Attorney General, asked
me to assist in the Attoney General’s preparation for his upcoming Senate Judiciary Committee
oversight hearing. At that time, I was serving as an Associate Deputy Attomey General
responsible for violent crime initiatives, a position I assumed in January 2007. Prior to Mr.
Rosenberg’s request, I was not involved in the Department’s response to Congressional inquiries
about the firing of United States Attorneys. Pursuant to Mr. Rosenberg’s request, I, along with
many others in the Department, assisted in preparing the Attorney General for his April 2007
Senate Judiciary Committee oversight hearing. I also reviewed the Attomey General’s written
introductory statement that was submitted to the committee.

B. Was anyone from the White House involved in the Attorney General’s preparation?
If so, please describe the nature of that involvement.

Not that [ am aware of.

C. While you worked for Deputy Attorney General McNulty, did you participate in his
preparation to testify before Congress on the firings?

No.

D. Before or after Mr. Gonzales’s testimony, did you investigate the events
surrounding the U.S. Attorney firings? If so, what did you find?

No. Because of the joint investigation into this matter being conducted by
the Office of Inspector General and the Office of Professional Responsibility, I
did not undertake any independent review or analysis of this matter.
E. Do you know how names were put on the list of U.S. Attorneys to be fired?

How names were put on the list of U.S. Attorneys to be fired-is a matter about which I
have no personal knowledge. It is also the subject of an ongoing investigation by the Office of
Inspector General and the Office of Professional Responsibility.

F. Do you know who put which names on the list of U.S. Attorneys to be fired?

Who put names on the list of U.S. Attorneys to be fired is a matter about which I have no
personal knowledge. It is also the subject of an ongoing investigation by the Office of Inspector
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General and the Office of Professional Responsibility.

G. Do you know how the false story was developed that the firings were based on the
inadequate performance of the targeted U.S. Attorneys?

Whether or not the performance of the individual United States Attorneys who were fired
was a factor in their dismissals is a matter about which I have no personal knowledge. It is also
the subject of an ongoing investigation by the Office of Inspector General and the Office of
Professional Responsibility.

H. Have you been interviewed by the Inspector General or the Office of Professional
Responsibility in the course of their ongolng joint investigation into the U.S. Attorney
firings and the improper partisan hiring in the Department under Attorney General
Gonzales?

a.If no: Were you contacted to be interviewed? If not, have you reached out to
investigators?

I was never interviewed, but I, along with numerous other Department employees,
received a general questionnaire from the Office of Inspector General which I
completed in 2007. I was subsequently asked, in my role as Chief of Staff, to assist
the Office of Inspector General in encouraging those Department employees who had
not responded to the questionnaire to do so.

b. If yes: When did the interview take place and how long did it last? Did
anything occur in the interview that this Committee should know about
before acting on your nomination?

3. Bybee “Torture Memo” and the President’s Power to Torture

As you know, the nation is engaged in an intense debate about torture. In 2002, the
Justice Department’s Office of Legal Counsel issued the notorious Bybee “torture
memorandum,” a legal opinion that redefined torture in such a narrow way that almost nothing
would be covered. As the memo stated: “Physical pain amounting to torture must be equivalent
in intensity to the pain accompanying serious physical injury, such as organ failure, impairment
of bodily function, or even death.” Anything that fell short of this standard would not be torture.
CIA interrogators called the memo their “golden shield,” because it allowed them to use
virtually any interrogation method.

The memo also invented a commander-in-chief exception, which no legal authority had
ever recognized, stating that the President and the officials he directs are not bound by laws
passed by Congress against torture. The memo stated as well that government officials can
avoid prosecution for torture by invoking the defenses of “necessity” or “self-defense”—even
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though the Convention Against Torture, ratified by Congress in 1994, states very clearly that
“no exceptional circumstances whatsoever” may be used as a justification for torture.

In 2004, we learned that American soldiers had engaged in sadistic acts in the Abu
Ghraib prison in Iraq. Shocking photos of such acts created worldwide outrage and
condemnation. America lost its moral high ground in the fight against terrorism, possibly for
years to come.

Last October, Attomey General Mukasey added to the controversy by refusing to answer
this Committee’s questions on torture. He refused to say whether waterboarding is illegal, or to
state his views on other interrogation techniques. He did not reject the legal reasoning behind
the infamous Bybee memo.

Also in October, we learned from the media that only months after withdrawing the
Bybee memorandum, the Office of Legal Counsel issued two new secret legal opinions in 2005
approving the use of severe interrogation techniques.

Just weeks ago, we also learned the CIA had destroyed videotapes of its employees in the
act of torturing detainees. Those tapes were never shown to Congress or any court. They were
never shown to the bipartisan 9-11 Commission. Instead, they were destroyed.

If you are confirmed as Associate Attorney General, you’ll obviously be part of the
debate on torture. You'll have a chance to help bring America back to the rule of law and the
ideals we hold dear—and say “no” to interrogation techniques that are cruel, inhuman, and
degrading.

Questions:

A:. Dean Harold Koh of Yale Law School has said that the Bybee memo was “perhaps the
most clearly erroneous legal opinion I have ever read.” He called it “a stain upon our law
and our national reputation.” Do you agree?

T agree that the Bybee Memo was flawed and that the Department properly withdrew it.

B. Do you agree or disagree with the Bybee memo’s claim that “necessity” can justify the
use of torture?

1 disagree. My understanding is that neither the President nor the Department of Justice
can authorize torture on the grounds of “necessity.”

C. Do you agree or disagree with the Bybee memo’s claim that “self-defense” can
justify the use of torture?

1 disagree. My understanding is that neither the President nor the Department of
Justice can justify the use of torture on the grounds of “self-defense.”

D. Do you agree or disagree with the Bybee memo’s claim that for purposes of the Torture

Page 5 of 17

12:21 Apr 06, 2009 Jkt 047450 PO 00000 Frm 00136 Fmt6633 Sfmt6633 S:\GPO\HEARINGS\47450.TXT SJUD1 PsN: CMORC

47450.106



VerDate Nov 24 2008

127

Act, physical suffering can never be “severe” unless it is of “extended duration or
persistence”?

From what I understand, the Bybee Memo did not suggest that physical suffering could
not be “severe” unless it is of “extended duration or persistence.” Rather, it concluded that
“severe physical suffering” was not a separate concept from “severe pain” under the anti-torture
statute. I disagree with that conclusion and, more generally, disagree with the unduly narrow
definition of “severe physical pain or suffering” adopted by the Bybee Memo.

E. Do you agree or disagree with the theory—which this Administration has never
repudiated—that Jaws banning torture do not always bind the Executive Branch, because
of the President’s inherent powers as commander-in-chief?

I do not believe the President has inherent authority to disregard laws banning torture.

F. During your service in the Department of Justice, have you had any involvement of any
kind in any matter relating to interrogation practices or techniques? If so, please describe
your involvement.

Yes. In July 2007, I became aware that the President issued an Executive Order
concerning the legality of the CIA’s current interrogation program and that the Department of
Justice, through the Office of Legal Counsel, had provided legal advice related to the Executive
Order. I took no substantive part in that process, however.

4. Waterboarding

As you know, waterboarding has become the worldwide symbol for America’s debate
over torture. It became the centerpiece of Attorney General Mukasey’s confirmation hearings.
It was the technique apparently shown on the videotapes that the CIA destroyed.
Waterboarding, however, is not by any means the only interrogation technique used by the Bush
Administration that Congress and legal experts believe to be torture. It’s just the most
infamous.

In fact, waterboarding is hardly new. It’s an ancient, barbaric technique. In the fifteenth
and sixteenth centuries, it was used in the Spanish Inquisition. In the nineteenth century, it was
used against slaves in this country. In World War I, it was used against our own soldiers by
Japan. In the 1970s, it was used by the Khmer Rouge and the military dictatorships in Chile and
Argentina. It’s being used today against pro-democracy activists in Burma. That’s the company
the Bush Administration is keeping when it refuses to give up waterboarding.

Top military lawyers and legal experts across the political spectrum have condemned it
as aviolation of U.S. law and a crime against humanity. After World War II, the United States
helped organize the International Military Tribunal for the Far East, and it prosecuted Japanese
soldiers for waterboarding Allied prisoners of war. At one trial, an Army Lieutenant testified
that the experience “felt more or less like [ was drowning, just gasping between life and death.”
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We sentenced Japanese officers to years of hard labor for using waterboarding.

Like many of my colleagues and many Americans, I was troubled by Attorney General
Mukasey’s evasive answers about waterboarding. He repeatedly refused to acknowledge that
waterboarding is torture. Yet as the record makes clear, courts and military tribunals have
consistently agreed that waterboarding is an unlawful act of torture.

During his confirmation hearings, Attorney General Mukasey pledged to conduct an
inquiry into the legality of torture techniques, including waterboarding. I understand that you
have not been given access to some classified information regarding interrogation techniques,
but I would like to hear your personal views in response to the following questions,

Questions:

A. As Chief of Staff to the Attorney General or in any other capacity, were you involved in
investigating this legal question? If so, please describe your involvement in detail.

No.
B. Is waterboarding torture, as defined by domestic and international law?

I share the Attorney General’s personal view that waterboarding is repugnant. I also
believe it important to consider when analyzing interrogation methods how the use of any such
method might affect the safety of our own servicemen and servicewomen as well as the impact
that such methods may have on our relationships with our allies and other nations. However,
because waterboarding is not and may not be a part of the CIA’s current interrogation program,
the Attomey General has decided to refrain from addressing this question in the absence of
concrete facts and circumstances that call for an answer. In view of the Attorney General’s
decision and, as a subordinate to the Attomey General, 1 must respectfully decline to answer this
question.

C. Is waterboarding illegal under United States law?
Please see my answer to Question 4B.
D. Would it be lawful for another country to use waterboarding against an American?
Please see my answer to Question 4B. It should also be noted that an American soldier
would be entitled to the full protections afforded by the Geneva Convention for lawful prisoners
of war, which exceed the threshold guarantees of Common Article 3.
E. According to The New Yorker magazine, in a recent interview the Director of National
intelligence, Admiral Mike McConnell, stated: “If I had water draining into my nose, oh

God, I just can’t imagine how painful! Whether it’s torture by anybody else’s definition,
for me [waterboarding] would be torture.”

a. When even our own DNI acknowledges that waterboarding would be torture
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“for [him},” doesn’t that call into question the soundness of any legal definition
of torture that excludes waterboarding?

Please see my answer to Question 4B.
b. Would waterboarding be torture for you?

1 have never experienced it, but by all accounts waterboarding would be a very
frightening and traumatic experience for anyone subjected to it.

F. Do you agree with Admiral McConnell that practices that are “excruciatingly painful to
the point of forcing someone to say something because of the pain” should be considered
torture under our laws, regardless of their duration or persistence?

Please see my answer to Question 4B.

G. Where do you draw the line if you cannot say that waterboarding, a classic method of
torture through the ages, is never permissible? If you feel you cannot say whether
waterboarding is torture and illegal, what about the rack and the screw? Can we bring
them back? What Is the legal definition of torture as you understand it?

Please see my answer to Question 4B. Torture has been legally defined by Congress as
actions taken under color of law that are specifically intended to inflict severe physical pain or
suffering or to cause prolonged mental harm through certain threats or acts. See 18 U.S.C. §§
2340(1), (2). Torture is also prohibited by the prohibition by the Detainee Treatment Act and the
Military Commissions Act, and Common Article 3 of the Geneva Convention,

5. FISA and Executive Power

The scandal over the Administration’s warrantless eavesdropping is still coming to light.
But we already know that its surveillance activities were so shocking that up to 30 Justice
Department employees threatened to resign because of them. The President’s own head of the
Office of Legal Counsel, Jack Goldsmith, testified that he “could not find a legal basis for some
aspects of the program.” He called it “the biggest legal mess [he] had ever encountered.”

Here is how Mr. Goldsmith described the Administration’s general approach to FISA:
“After 9/11 . . . top officials in the administration dealt with FISA the way they dealt with other
laws they didn’t like: they blew through them in secret based on flimsy legal opinions that they
guarded closely so no one could question the legal basis of the operations.” He said that David
Addington, the powerful Counsel to the Vice President, once exclaimed, “We’re one bomb away
from getting rid of that obnoxious [FISA] court.”
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As you know, Congress is currently debating possible reforms of FISA. The White
House has asked that we make the temporary changes made by the Protect America Act
permanent, and that we amend FISA in other ways as well. At the same time, the Administration
refuses to acknowledge it is bound by FISA. So we have a bizarre situation: the Administration
is asking Congress to pass a new law, but it is simultaneously insisting that no such law is
necessary and that it will not be bound by it.

The language of FISA is clear, It provides the “exclusive” means by which the Executive
can conduct foreign intelligence surveillance. As we know from Justice Jackson’s famous
opinion in the Steel Seizure Cases half a century ago, the President’s authority is at its weakest
when he acts contrary to a congressional statute. Yet President Bush apparently intends to defy
clear statutory language.

Questions:

A. I was concerned that in Attorney General Mukasey’s confirmations hearings, he seemed
to suggest that the President is free in certain cases to ignore the crystal clear instruction
from Congress that FISA is the “exclusive” means by which the Executive Branch can
conduct foreign intelligence surveillance. Do you agree that the Executive Branch is bound
to conduct all foreign intelligence surveillance according to FISA?

I recognize that this question is currently the subject of much discussion and debate.
There are many distinguished and respected legal scholars who agree that the Executive Branch
is bound to conduct all “electronic surveillance” a term defined by FISA, pursuant to the
procedures set forth in FISA or the domestic wiretap act. These scholars argue that the President
has no authority, inherent or otherwise, to operate outside these limitations. See January 9, 2006
Letter to Congressional Leaders from, among others, Professors Walter Dellinger, Ronald
Dworkin, Richard Epstein, Harold Hongku Koh, Philip Heymann, Beth Nolan, Geoffrey R.
Stone, Kathleen M. Sullivan and Laurence Tribe. At the same time, there is significant
precedent in the federal courts supporting the argument that the President has “inherent authority
to conduct warrantless searches to obtain foreign intelligence information” and that “FISA could
not encroach on the President’s constitutional power.” In re Sealed Case, 310 F.3d 717, 742
(For. Intel. Surv. Ct. Rev. 2002); see also United States v. Truong Dinh Hung, 629 F.2d 908, 914
(4" Cir. 1980); United States v. Butenko, 494 F. 593, 602-06 (3d Cir. 1974)(en banc). It is my
hope that the Legislative and Executive branches will arrive at an acceptable legislative solution,
in the midst of the current debate over the Protect America Act or otherwise, that will both
ensure the safety of the American people and preserve important civil liberties, so that this
unsettled and difficult constitutional question be need not be resolved.

B. When if ever, in your view, would the President be authorized to disregard or
violate FISA?
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As I note in my answer to Question 5A, a difficult constitutional question would
arise if FISA’s limitations were to be viewed by the President as conflicting with his
inherent authority under the Constitution.

6. Political Personnel Practices

Federal law and civil service rules prohibit discrimination against career Justice
Department personnel based on political affiliation. Yet in recent months, we’ve seen many
troubling reports of partisanship in personnel decisions at the Department.

--Monica Goodling, a former aide to the Attorney General, admitted that she probably
crossed a line in considering candidates for civil service positions.

--Bradley Schiozman, a former high ranking official in the Civil Rights Division, testified
before this Committee that he had bragged about hiring Republicans, and the Washington
Post has published other reports of his politically motivated personnel decisions.

--In July 2006, the Boston Globe reported that the number of attorneys with civil rights
experience being hired in three key sections of the Civil Rights Division had declined
sharply, while the number of such attorneys hired who had ties to the Republican
National Lawyers Association and conservative groups such as the Federalist Society had
increased.

--The head of the Division’s Voting Section has been the subject of repeated reports of
politically motivated decision-making on both personnel and law enforcement matters, and
was recently removed from his position.

The appearance of unlawful political considerations in the hiring process has done
enormous damage to the Department’s reputation and the morale of its attorneys.

Questions:
A. What steps did you take as Chief of Staff to correct these problems?

When I agreed to serve as Chief of Staff in late April 2007, I viewed it as my primary
responsibility to respond to and correct any personnel or other problems of which I became
aware. With the assistance of a career prosecutor that I detailed into the Attorney General’s
office and others in the Department, I oversaw numerous efforts to address such problems. For
example, since April 2007 the Department has instituted a number of policy and procedural
changes, including: (1) rescission of the hiring authority and delegation order empowering the
Chief of Staff to approve all personnel decisions in the Department’s leadership offices; (2)
revisions to the hiring process for immigration judges that emphasize the role of career
employees in the process; (3) revisions to the hiring process for Honors Program and Summer
Law Interns Program that also formalize the role of career employees in the process; and (4)
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revision of the procedure governing the hiring of Assistant United States Attorneys by interim or
acting United States Attorneys so as to preclude involvement in the process by political
appointees in senior leadership offices. Additionally, in June 2007, then Assistant Attorney
General Wan Kim issued a memorandum to employees of the Civil Rights Division emphasizing
that career personnel decisions must be made only on the merits and political considerations
should not under any circumstances influence such decisions. In December 2007, Acting
Assistant Attorney General Grace Chung Becker reissued this memorandum to reinforce this
important point.

Additionally, in my role as Chief of Staff, when I became aware of allegations
concerning improper personnel practices, I referred the allegations to the Office of Inspector
General and the Office of Professional Responsibility for inclusion in their joint investigation.

a. Did you insist that hiring decisions be based on merit, not politics?
Yes.

B. As you know, these allegations are also part of an internal Justice Department
investigation. Will you commit to reviewing the findings of the Inspector General and the
Office of Professional Responsibility and taking whatever steps are needed to correct any
of the problems that are identified?

Yes.

7. Poor Record on Race and National Origin Discrimination

As Associate Attorney General, you will oversee the Civil Rights Division. I'm very
concerned about the Department’s priorities on civil rights. Throughout this Administration, the
Department seems to have downgraded its long-standing commitment to vigorous enforcement
of the nation’s civil rights laws. In particular, the number of cases alleging discrimination
against African Americans and Latinos has declined.

In seven years under the Bush Administration, the Civil Rights Division has filed only
two voting rights cases alleging race discrimination against African Americans, and very few
national origin cases on behalf of Latinos under the Voting Rights Act. By comparison, the
Clinton Administration filed at least 18 cases under the Voting Rights Act alleging race
discrimination against African Americans alone.

On job discrimination, the Department’s own data show that the Division has filed and
resolved far fewer cases than in the Clinton Administration, despite an increase in the number of
Division attorneys handling such cases. In fact, the Division has filed nearly as many cases
alleging national origin or race discrimination against whites as against African Americans and
Latinos combined.
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Questions:

A. Clearly, no one should suffer discrimination, regardless of their race or national origin.
However, the Department’s civil rights enforcement should also reflect the cases of
greatest need. Do you have any reason to believe that vigorous enforcement of the nation’s
laws against discrimination based on race or national origin is needed any less today than
it was in the late 1990s?

No.

B. As a former Chief of Staff, what do you know about why the Department shifted
resources away from pursuing race and national origin cases?

As Chief of Staff, this issue was not one that I encountered, nor am I aware of whether or
not the Department shifted resources away from such cases.

C. If you are confirmed, will you commit to work with the Attorney General, the Deputy
Attorney General and Assistant Attorney General for Civil Rights, to determine whether
the Department’s civil rights priorities appropriately respond to existing civil rights
problems?

Yes.
D. If you conclude that the decline in enforcement in the areas of race and national origin

discrimination is due to a lack of resources, will you promptly inferm Congress of that
fact? It would surprise me if that were the case, but if so, we’d want to know immediately.

If I identify such a decline and conclude that it is attributable to a lack of resources, I will
work with others in the Department of Justice as well as with Congress to address and correct it.

8. Hate Crimes

Hate crimes violate everything our country stands for. They send the poisonous message
that some members of our society deserve to be victimized because of who they are. The FBI
reported that nearly 10,000 Americans were victims of hate crimes last year — up 8% since 2005.
We know that these statistics show only a small part of the problem, because hate crimes
routinely go unreported.

Current law covers only hate crimes based on race, color, religion, or national origin.
We’ve been trying to pass stronger legislation on this issue for the past ten years. We came
close this year to extending protection to victims of hate crimes based on gender, sexual
orientation, disability or gender identity. The bill also would have updated current law by
removing the outdated requirement that a victim be engaging in one of a limited number of
federal activities, such as traveling in interstate commerce, before the federal government can
intervene.

Page 12 of 17

12:21 Apr 06, 2009 Jkt 047450 PO 00000 Frm 00143 Fmt6633 Sfmt6633 S:\GPO\HEARINGS\47450.TXT SJUD1 PsN: CMORC

47450.113



VerDate Nov 24 2008

134

Despite the fact that such a large number of hate crimes occur every year, there has been
a steady decline in hate crime prosecutions and convictions by the Department of Justice. In
1999, the department charged 45 individuals with hate crimes and convicted 38. In 2006, the
Department charged 20 individuals with hate crimes and convicted 19. This trend is disturbing,
particularly in light of the increase in hate crimes. It’s obvious that hate crimes are a national
problem, and should be a higher priority of the Department. As Associate Attorney General you
would oversee the Civil Rights Division’s prosecution of hate crimes.

Questions:

A, What is your opinion of these trends in hate crimes and race-related incidents?

I believe that the Department of Justice must play an active role in investigating and
prosecuting hate crimes. In Connecticut, where I serve as United States Attorney, I personally
participated in the prosecution of a hate crime case involving an African American victim
targeted at his workplace. The defendant was convicted and received a term of imprisonment.
Should I be confirmed, I would bring the same leve! of commitment to aggressively investigating
and prosecuting hate crimes in my capacity as Associate Attorney General overseeing the Civil
Rights Division.

B. What role does the Department have in assisting states in dealing with hate crimes?

The Department has an obligation because of its responsibilities to enforce and protect
civil rights to work very closely with our state and local law enforcement counterparts who also
in many cases have jurisdiction over hate crimes. With every reported hate crime, it is crucial
that the Department work closely with state and local law enforcement to investigate such
matters and select the most appropriate forum, state or federal court, to prosecute anyone
charged with committing such crimes.

C. One complaint that we have heard recently is that current law makes it difficuit to
prosecute individuals who use nooses to threaten people because of their race. Will you
support efforts to expand current law to protect more victims of such crimes?

I am unaware of the basis for complaints that current law makes it difficult to prosecute
individuals who use nooses to threaten people because of their race. I believe the display of a
noose constitutes a potential hate crime that can be investigated and prosecuted under current
federal civil rights laws. Indeed, as United States Attorney I participated in a joint press
conference with the FBI and the Connecticut Chapter of the NAACP to emphasize that any
display of a noose would be treated as a potential hate crime and investigated and prosecuted
vigorously.
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9. Voting Rishts Enforcement

The Department of Justice’s Voting Access and Integrity initiative, adopted in the early
years of the Bush Administration, was a major change from previous policy, and put high
emphasis on combating fraudulent voting or registration by persons who are ineligible for the
franchise. As a result, the Department shifted many of its priorities and resources away from
efforts to increase access to voting, and toward the prevention of voter fraud.

Everyone agrees that only eligible citizens should vote, but the evidence shows that the
Department’s recent emphasis on fraudulent efforts to impersonate voters is unjustified. Voter
fraud at the polls simply hasn’t been a problem. In the past five years, despite the
Administration’s strong focus on voter fraud, there have been only 86 convictions nationwide —
mostly involving poor, immigrant, or minority voters who had no intention of violating the law,
but didn’t know that they were not legally allowed to register to vote.

By contrast, strong evidence exists of discriminatory efforts to limit access to the ballot
based on race, national origin, and language minority status, as the extensive record collected
during last year’s reauthorization of the Voting Rights Act makes clear. Obviously, there is a far
greater need for the Department to protect against attempts to limit ballot access than to prevent
the exceedingly rare occurrence of fraudulent voting by those impersonating other voters.

A. Do you agree that the lack of evidence of fraudulent voting by persons impersonating
other voters means that a large commitment of resources by the Department to such cases
is unwarranted?

1 am unaware of the current resource allocation by the Department to voter fraud cases.
Moreover, most election crimes are prosecuted by the Criminal Division and the United States
Attorney’s offices, components which do not report to the Associate Attorney General. Should 1
be confirmed, I will aggressively enforce all laws designed to protect the right to vote and the
integrity of the voting process.

B. The role of the Civil Rights Division has been to increase ballot access. Prosecution of
election-related crimes largely has been left to the Criminal Division, although the Civil
Rights Division has authority to prosecute those who restrict voters’ access to the bailot on
the basis of race. This distinction in roles is important. If the Civil Rights Division is
perceived as prosecuting those who vote erroneously, citizens will be less likely to report
access problems to the Division, and it wiil be unable to maintain the community
relationships that are essential to its mission of preventing discrimination, Do you agree
that the Civil Rights Division’s traditional emphasis on ballot access should be
maintained?

Yes.

C. The shift in priorities to combating voter fraud has affected the Civil Rights Division’s
work. The Division has faiied to file cases to enforce provisions of the National Voter
Registration Act that increase voters’ access to the bailot. Instead, it has attempted to use
the Act to force states to purge voters from registration lists.
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a. The Department brought one such case in Missouri, but it was thrown out
because there was no evidence that any inaccuracy in Missouri’s registration
lists would affect the outcome of an election. This focus on non-existent
voter fraud has been an enormous waste of resources. Now that we know
there’s no evidence to support the Department’s focus on voter fraud, will
you restore the Division’s proper focus on ballot access rather than
continuing to spend resources on voter fraud?

As stated above, should I be confirmed, I will aggressively enforce all laws designed to
protect the right to vote and the integrity of the voting process.

D. The Bush Civil Rights Division has developed and filed only two cases to protect
African Americans against racial discrimination in voting (one under Section 2 of the
Voting Rights Act, the other under Section 5 of the Act). In answers to written questions
received January 24, 2008, the Department pointed to two other cases as cases filed in this
Administration to protect African Americans from race discrimination in voting — U.S. v.
Crockent County, and U.S. v. Miami-Dade County — but neither of those is apposite. The
Crockett County matter was investigated and approved for filing during the Clinton
Administration; negotiations delayed resolution of the case until a few months into the
Bush Administration. The Miami Dade County case alleged discrimination based on
language minority status, but did not include a claim of race discrimination. Do you
believe that thls record — two cases of race discrimination In voting against African
Americans in seven years — adequately reflects the voting rights problems in the country?

I do not know. If confirmed, I will aggressively enforce all laws designed to protect the
right to vote and the integrity of the voting process.

E. The low number of suits in this area is extremely troubling. Enforcing the Act on behalf
of African Americans and other minorities should be a central part of the Division’s work
on voting rights. If confirmed, will you examine the work of the Voting Section to ensure
it’s enforcing all of the Voting Rights Act, including the prohibition in Section 2 of the Act
against racial discrimination? Will you alse look into the reasons why the Division has
filed so few cases to protect African Americans from racial discrimination in voting, and
provide an explanation to the Committee?

If confirmed, I will work with the Civil Rights Division to aggressively enforce all laws
designed to protect the right to vote and the integrity of the voting process.

10. Personnel Practices in the Civil Rights Division

There has been a flood of disturbing reports of improper personnel practices in the Civil
Rights Division, particularly in the Voting Section. In addition to the involuntary transfer of
Robert Berman, I'm concerned about reports of low morale in the Department’s Section 5 Unit.
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At least thirteen of the analysts who review Section 5 requests have left since 2003 — that’s more
than are now in the Section. Recently, Teresa Lynn, an African American civil rights analyst
who served for 33 years in the Section 5 unit, said in a National Public Radio interview that she
had retired because of "fear of retaliation” and "disparate treatment of civil rights analysts based
on race.”

Ms. Lynn also spoke of low morale among the Section 5 analysts and identified the now
ex-Chief of the Voting Section, John Tanner, and the former Deputy Chief for the Section 5 unit
as responsible. When she retired, Ms. Lynn sent an email to her colleagues saying that she left
“with fond memories of the Voting Section I once knew” and was “gladly escaping the
plantation it has become.” Those are very serious charges from a person who spent decades in
the Department under both Republican and Democratic administrations. It is encouraging that
Mr. Tanner and his Section 5 Deputy have been removed from their positions, but clearly the
Voting Section needs significant attention,

Question:

A. Will you agree to look into the allegations of racial discrimination and low
morale in the voting Section and press for appropriate remedies?

Thave no knowledge of these allegations or whether morale is a problem. Should Ibe
confirmed, I will work with the leadership of the Civil Rights Division to determine
whether such problems exist and, if so, address and correct them promptly.

11, “Pattern or Practice” Discrimination Cases

The number of cases brought by the Department alleging a pattern or practice
of discrimination against women, African Americans, or Latinos, is also troubling.
Pattern or practice cases have a huge potential to improve the workplace, because
they root out broad, systemic discrimination that generally affects many workers, not
just a few. The Department’s role in bringing such cases is particularly important,
because the cases usually require far more time and resources than civil rights
organizations or even many private attomeys have available. If the Department fails
to bring these cases, serious workplace problems are likely not to be addressed. Since
2001, the Division has filed 13 complaints alleging a pattern or practice of
discrimination, roughly half the number filed by the Clinton Administration each
year.

Question:
A. If confirmed, will you look into the Department’s record in pattern or

practice cases, and ensure that the Department is doing all it can in this
area?
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Yes.
12. Jena Six

The racially charged prosecution of six African American high school
students in Jena, Louisiana has raised concerns throughout the nation. Six African
American youths were expelled and then charged with attempted second-degree
murder in 2006 after they were alleged to have fought with a white student. In the
months before the fight, there were heightened racial tensions at the school, which
began when white students hung nooses from a tree in the schoolyard. The white
students who hung the nooses, however, received only a slap on the wrist.

Question:

A. The circnmstances in Jena suggest a large discrepancy in the level of
discipline that African American students and white students received from the
school.

Unfortunately, the problem of disparate discipline in schools is not unique to Jena.
If confirmed, will you work with the Civil Rights Division, the Community Relations
Service and the Department of Education to determine whether the Department of
Justice is doing all it can to address this problem?

Yes.
A. The Jena controversy has also raised concerns that local prosecutors may be engaged
in selective prosecutions based on race. Has the Division commenced an investigation into
this issue? If not, will you examine whether such an investigation is appropriate if you are
confirmed?

While I cannot comment on whether or not there is an ongoing investigation, if

confirmed I will ensure that the Civil Rights Division takes appropriate action if it finds a
violation of any federal civil rights laws in Jena.
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Questions Submitted by U.S. Senator Russell D. Feingold
to Associate Attorney General, Kevin O’Connor

1. Please explain the role that you personally played in the litigation in
Connecticut involving the challenge to the issuance of a national security letter
to Library Connection and the accompanying nondisclosure order. To what
extent were you involved in the case and in decision-making related to the
case?

As United States Attorney for the District of Connecticut, my office
and attorneys from the Civil Division of the Department of Justice in
Washington, D.C. represented the defendants in litigation brought in
federal court in Connecticut challenging the constitutionality of the non-
disclosure order accompanying the National Security Letter issued to the
plaintiffs. With respect to my personal involvement, I first learned that
the National Security Letter and accompanying non-disclosure order had
been issued when I received a copy of the plaintiffs’ lawsuit. My role in
the litigation from that point forward consisted of general supervision of
the Assistant United States Attorneys in my office who were assigned to
the matter. 1did not draft any pleadings or briefs in the matter. I argued
the government’s opposition to the plaintiffs’ motion for temporary
injunction before Judge Hall, but did not argue the subsequent appeal of
Judge Hall’s ruling before the Second Circuit Court of Appeals. While I
did not have daily involvement with the matter, I participated in periodic
discussions with lawyers from my office, the Civil Division and the FBI
concerning litigation strategy.

As United States Attorney, I also serve as the Department of
Justice’s spokesman in Connecticut. In that capacity, at various times
during the pendency of the litigation and afterward I was asked questions
about the matter which I answered in a manner consistent with
Department of Justice policy and applicable court rules. I also
participated with the plaintiffs and their attorney in at least one panel
discussion about the litigation after it was resolved.

2. At a subcommittee hearing that I chaired last year, George Christian, one of
the plaintiffs in that lawsuit, testified about the personal and professional
difficulties he and others encountered as a result of the national security letter
that he had received and the accompanying nondisclosure order. Please
review his testimony, which is available at

http://judiciary.senate gov/testimony.cfm?id=2679&wit_id=6284. In light of

this testimony, would you have done anything differently with respect to this
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case?

During the course of the litigation and afterward, I came to know,
respect and admire Mr. Christian. His actions were and are clearly
motivated by a legitimate desire to protect the privacy interests of his
clients and public library patrons — a sentiment that I have expressed
publicly on numerous occasions.

I also keenly understood and sympathized with the situation that
Mr. Christian and the other plaintiffs found themselves in when they
received the non-disclosure order. I also recognize and regret that this
situation became even more difficult for the plaintiffs when, in the course
of the parties’ efforts to file redacted pleadings, references to the Library
Connection were not completely redacted and this, combined with an
electronic docketing error, led to its public disclosure as a plaintiff.

As United States Attorney, however, I was ethically and
professionally obligated to provide a defense to the government
defendants as well as to defend the constitutionality of a statute and non-
disclosure provision that had been in existence for almost twenty years.
Indeed, the non-disclosure provision being challenged by the plaintiffs was
enacted in 1986, long before the Patriot Act was passed in 2001 and the
plaintiffs’ suit was filed in 2005. In every step of the litigation, I
endeavored to balance my obligations to my clients with the legitimate
interests and concerns of the plaintiffs,

For example, the issue of whether to abandon enforcement of the
non-disclosure order once the plaintiffs’ identities were publicly reported
was seriously considered. However, the statute being challenged by the
plaintiffs did not provide any latitude to the government to allow a
recipient to disclose their identity under any circumstance at any time.
Had the government acquiesced in such disclosure, it too would arguably
be in violation of the strict non-disclosure order that did not provide any
means by which exceptions could be granted.

However, once Congress amended the statutory scheme to give the
FBI discretion to waive the non-disclosure provision accompanying
National Security Letters, the FBI agreed to apply it retroactively (even
though its retroactive application was an open question) to the National
Security Letter issued to the plaintiffs, allowing them to publicly disclose
their identities and the receipt of the National Security Letter at issue,
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3. In June 2006, you were quoted in a New York Times story regarding the
government’s decision to release the Library Connection librarians from the
NSL gag order provision for the stated reason that the government had
completed its investigation. According to the Times, you said at the time:
“They're celebrating the fact they don't have to comply, and I don't think that's
something that should be celebrated. What are you celebrating? You're
celebrating the fact that you prevented the government from investigating a
potential terrorist threat.”

a. Were you suggesting that the plaintiffs in that suit should not have
filed their constitutional challenge, which was successful in the district
court, and instead should have complied with a statute they believed
violated the Constitution?

No.
b. In retrospect, do you think this statement was appropriate?

As I have said on numerous occasions, I respect the motives of the
plaintiffs and their right to challenge the constitutionality of the
non-disclosure order. I have also repeatedly credited them for the
integral role their case played in the statutory amendments made by
Congress in 2006 to National Security Letter non-disclosure orders.
The statements referenced above reflect my response when asked
by a reporter about a press release issued by the plaintiffs’
attorneys after the litigation was resolved in which the matter was
characterized as a successful refusal by the plaintiffs to comply with
the National Security Letter. My statements were intended to
clarify that, although the plaintiffs were never required in this
matter to comply with the National Security Letter, there was never
any dispute or question in the litigation as to whether the FBI acted
properly and lawfully in issuing the National Security Letter or that
the recipients were obligated under the law to produce information
in response to it. The only issue before the court was whether the
statutory non-disclosure order accompanying the National Security
Letter — which prohibited them from telling anyone they received
the National Security Letter — was constitutional. My comments
were an effort on my part to convey that the outcome of the
litigation was not, as some may have believed, a prohibition on the
issuance of National Security Letters to libraries or others or the
establishment of a right of recipients to not comply with such
letters, but rather the ability for future recipients to challenge the

12:21 Apr 06, 2009 Jkt 047450 PO 00000 Frm 00151 Fmt6633 Sfmt6633 S:\GPO\HEARINGS\47450.TXT SJUD1 PsN: CMORC

47450.121



VerDate Nov 24 2008

142
non-disclosure provisions of such orders and for the government to

exercise its new found discretion to not impose the non-disclosure
provision in the first place.
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U.S. SENATE, COMMITTEE ON THE JUDICIARY
Executive Nominations Hearing
TUESDAY, JANUARY 22, 2007
Responses to Questions for
the Record from SENATOR
CHARLES E. GRASSLEY

for

Kevin 1. O'Connor, of Connecticut, to be Associate
Attorney General, U.S. Department of Justice

1. What is your opinion of the federal False Claims Act?

1 strongly support the federal False Claims Act. It is an extremely
important and vital piece of legislation that allows the Department of Justice, on
behalf of the American taxpayers, to uncover fraud and aggressively pursue
those responsible.

2. As Assistant Attorney General for the Civil Division, will you vigorously enforce
the False Claims Act?

Should I be confirmed as Associate Attorney General, I will vigorously
enforce the False Claims Act.

3. Do you have any question as to the constitutionality of the FCA and the qui tam
provisions?

I have no reason or basis to question the constitutionality of the False
Claims Act or its qui tam provisions.

4. Will you oppose efforts by industry groups, including the health care industry, to
weaken the False Claims Act and the qui tam provisions of the FCA?

Yes.

5. Will you pledge to ensure that the Civil Division has sufficient funding for the
Commercial Litigation branch to vigorously enforce the FCA?

Yes.

12:21 Apr 06, 2009 Jkt 047450 PO 00000 Frm 00153 Fmt6633 Sfmt6633 S:\GPO\HEARINGS\47450.TXT SJUD1 PsN: CMORC

47450.123



VerDate Nov 24 2008

144

6. Will you ensure that the budget of the Commercial Litigation branch is not
reduced in a manner limiting enforcement of the FCA?

Yes.

7. L understand that the Department successfully resolves around 100 FCA cases a
year. What, in your opinion, would be required in order for the Department to double
the number of cases successfully resolved in a year?

Recently, the Department allocated additional attorney positions to U.S,
Attorney’s offices and the Civil Division to investigate and prosecute healthcare
fraud. The District of Connecticut was fortunate to receive one of those
positions and I expect that the additional position, when filled, will result in an
increase in the number of False Claims Act cases pursued and resolved. I would
expect a similar impact on the other offices that received these positions.

8. Do you believe U.S. Attorneys prosecute and resolve enough FCA cases?

I have no reason to believe that U.S. Attorneys do not prosecute and
resolve enough False Claims Act cases. In Connecticut, where I have served as
United States Attorney since 2002, we have aggressively pursued and resolved
False Claims Act cases.

9. Are there any U.S. Attorneys that have not filed or resolved a FCA case in the last
three fiscal years? If so, please provide a list of offices.

From what I understand, the Department does not have specific
information concerning the number of FCA cases filed by U.S. Attorney’s
Offices over the past three fiscal years, However, the Department does generally
track the number of civil fraud cases brought by the U.S. Attorney’s Offices and
those figures show that all but one U.S. Attorney’s Office has filed at least one
civil fraud case during this period of time.

10. What steps can be taken by the Department, and other government offices, to
shorten the length of time FCA cases are placed under seal?

In many False Claims Act cases, for the Department to thoroughly
investigate claims asserted by relators, and make an informed election decision,
it takes longer than the sixty days provided under the False Claims Act. As a
result, motions are filed to extend the sealing period so that the government can
complete its initial investigation. In many of these cases, the government must,
amongst other investigative steps, subpoena a large volume of documents and
then review those documents. The timing of the government’s election decision
may also be affected by the existence of related criminal proceedings or qui tam
actions, which may raise various procedural or jurisdictional issues. And, often
the government attempts to resolve qui tam cases before intervention, because
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defendants frequently have an incentive to settle while the case is under seal.
While it is important that the government be given sufficient time to conduct a
thorough investigation and resolve procedural issues, it must also endeavor to
complete that investigation so that the case may be unsealed as promptly as
possible. Should I be confirmed as Associate Attorney General, I will approach
all of these cases with that standard in mind and, where possible, work to
shorten the length of time False Claims Act cases are placed under seal.

11. What steps can be taken by the Department, and other government offices, to
shorten the length of time it takes to successfully resolve FCA cases?

The Department’s recent allocation of additional attorney positions to
U.S. Attorney’s offices and to the Civil Division to investigate and prosecute
healthcare fraud should improve the efficiency by which such cases are pursued
and resolved. Should I be confirmed as Associate Attorney General, I will work
to ensure that the Department is investigating, litigating and resolving False
Claims Act matters in the most efficient and effective manner possible.
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WRITTEN QUESTIONS OF SENATOR PATRICK LEAHY,
CHAIRMAN, SENATE JUDICIARY COMMITTEE,
FOR GREGORY G. KATSAS,
NOMINEE FOR ASSISTANT ATTORNEY GENERAL OF THE CIVIL DIVISION

1. This administration appears to have engaged in a policy of extraordinary
rendition — sending detainees to be interrogated in other countries where
they could be, and in some cases apparently have been, tortured. Indeed, I
have asked former Attorney General Alberto Gonzales on several occasions
about the case of Maher Arar, a Canadian citizen who when returning home
from a vacation in 2002, was detained by federal agents at JFK Airport in
New York City on suspicion of ties to terrorism. He was sent, not to Canada,
but to Syria, where he was held for 10 months. A Canadian commission
found no evidence that he had any terrorist connection or posed any threat,
but concluded that he was tortured and held in abhorrent conditions in
Syria. The Canadian government has apologized to Mr. Arar for its part in
this debacle. The head of the Royal Canadian Mounted Police resigned, and
the country has agreed to compensate Mr. Arar almost $10 million. Our
government has never apologized or admitted any wrongdoing in Mr. Arar’s
case.

You represented the government in a case in which a former detainee,
Khalid EI Massari, challenged the CIA’s extraordlnary rendition program.
In the course of you representation, did you become aware of the possibility
that detainees could be transferred to another country where there was a
realistic possibility that he or she may be tortured, regardless of any
assurances you receive from that country? Do you believe that there are
adequate precautions to prevent this from happening?

During the course of my representation of the United States in El Masri v.
Tenet, I did not learn anything suggesting that detainees held by the United States
could be transferred to another country where there is a realistic possibility of
torture. Section 2242 of the Foreign Affairs Reform and Restructuring Act, which
implements Article 3 of the United Nations Convention Against Torture, prohibits
the United States from transferring any detainee within our borders to a country in
which there are substantial grounds for believing that the detaince would be in
danger of being subjected to torture. Moreover, as a matter of policy, the United
States applies the same rule to detainees held outside our borders. I have no
reason to believe that the government fails to honor these legal and prudential
obligations.

2. Ata June 2007 hearing on Habeas Corpus, Detentions at Guantanamo Bay,
Cuba, before a Subcommittee of the House Judiciary Committee, you
testified that “extending habeas to aliens abroad is both unnecessary and
unwise.” You also defended the habeas stripping provisions of the Military
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Commissions Act by stating that “we think it’s defensible on the law and we
think it’s defensible on the basis of national security.” Given your reluctance
to extend habeas rights to detainees, what assurances can you give us that
you will preserve the Department’s traditions of fair-mindedness and
integrity in all cases, including detainee treatment cases or challenges to the
administration’s detainee policy?

The role of the Civil Division is to defend the constitutionality of federal
statutes, and the lawfulness of federal executive action, whenever there are
reasonable legal arguments in support of the statute or executive action at issue.
In more than six years as the Appellate Deputy for the Civil Division, 1 applied
that principle to defend challenged statutes and executive actions regardless of my
own personal views about their wisdom, and I would continue to do so if
confirmed as Assistant Attorney General. In successfully defending the
constitutionality of the Military Commissions Act in the D.C. Circuit in the
Boumediene litigation, I acted consistent with the principle that congressional
statutes should be defended if reasonable arguments can be asserted in their favor,
To the extent that my June 2007 testimony also made policy arguments as well as
legal ones, it reflected my role as an Administration witness testifying before
Congress about proposed changes to existing law. Such policy arguments,
however, should play no role in the Civil Division’s defense of existing statutes.

On the subject of treatment of detainees, this Administration has consistently
discouraged, refused, and prevented congressional input and participation.
In fact, in 2002 the Department of Justice opined, “Any effort by Congress to
regulate the interrogations of battlefield combatants would violate the
Constitution’s sole vesting of the commander-in-chief authority in the
president.” Do you agree with this statement or will you work with Congress
to ensure that we have a legal regime in place to deal with detainees that is
credible to the rest of the world?

I disagree with the statement quoted above, because it does not adequately
take into account Congress’s express constitutional powers to regulate the conduct
of United States armed forces and to define and punish offenses against the law of
nations. If confirmed as the head of a litigating division, I would not expect to be
directly involved in any interactions between the Administration and the
Congress. However, I would support efforts to ensure that we have an
appropriate legal regime in place to govern the treatment of detainees, and.I agree
that credibility abroad is one important consideration that such a regime should
take into account.

. At your confirmation hearing, you were asked whether an executive order

can or cannot limit a President. In response, you testified that “because the
Constitution doesn’t specify procedures for making or sending executive
orders” it would be “literally true” that a President could act outside of an
executive order and modify it without issuing a new executive order. What
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do you believe are the limits, if any, on a President’s authority to act outside
of the scope of previously issued executive order?

As I testified at my confirmation hearing, because the Constitution does
not specify procedures for making or amending executive orders, I can discern no
general constitutional prohibition on the President’s informally modifying a
written executive order. However, to the extent that any modification purported
to change the legal rights and duties of private parties, 1 assume that due process
would require effective communication of the modification to those parties.
Finally, as a prudential matter, | believe that the President should make executive
orders (including modifications or amendments to those orders) publicly available
absent some strong reason for preserving their confidentiality.

. The mémo dated August 1, 2002, signed by then-Assistant Attorney General

Jay Bybee and known as the “Bybee memo” concluded that for an act to
violate the torture statute, it “must be equivalent in intensity to the pain
accompanying serious physical injury, such as organ failure, impairment of
bodily function, or even death.” The Bybee memo was rescinded, but never
repudiated. Will you repudiate that memo as contrary to law and American
values? Do you believe that the President has the authority under any
circumstances to exercise a “commander-in-chief override” and immunize
acts of torture, as the Bybee memo argued?

The Department of Justice has already repudiated the August 2002
memorandum discussed above. The Department withdrew that memorandum in
June 2004, and, in December 2004, it issued a “replacement memorandum” that
by its terms “supersedes the August 2002 Memorandum in its entirety.” See
Legal Standards Applicable Under 18 U.S.C. §§ 2340-23404, at 2 (Dec. 30,
2004). Moreover, the authors of the December 2004 memorandum expressly “do
not agree with” the statement that an act of unlawful torture must cause pain
“equivalent in intensity to the pain accompanying serious physical injury, such as
organ failure, impairment of bodily function, or even death.” See id. at 8 n.17.
The December 2004 memorandum remains effective as the controlling DOJ
position, and I agree with that position.

I have difficulty imagining any circumstance in which the President could
immunize acts of torture. To begin with, the Fifth, Eighth, and Fourteenth
Amendments prohibit torture at least within the United States, and these
Amendments of course bind the Executive Branch. Moreover, through the
exercise of its express constitutional power to define and punish violations against
the law of nations, Congress by statute has prohibited torture outside the United
States. See 18 U.S.C. §§ 2340-2340A. Thus, to the extent that a President
purported to authorize such torture, his power would be “at its lowest ebb.” See
Youngstown Sheet & Tube Co. v. Sawyer, 343 U.S. 579, 638 (1952) (Jackson, J.,
concurring). To my knowledge, no President has ever claimed the need to torture
as an exercise of his powers and duties as Commander-in-Chief, and President
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Bush, in the context of the ongoing armed conflict against the Taliban and al
Qaeda, repeatedly has stated that the United States will never engage in torture,
and repeatedly has ordered the humane treatment of enemy detainees. See, e.g.,
Humane Treatment of al Qaeda and Taliban Detainees (Feb. 7, 2002); Military
Order of November 13, 2001, § III, 66 Fed. Reg. 57831, 57834 (Nov. 16, 2001).

At your hearing, you testified that you would resign if a conflict arose
between you and a superior over litigating a case where you believed there
was “only one defensible view.” Absent such an extraordinary conflict, what
assurances can you give us that, if confirmed, you will withstand any
pressure from the White House or elsewhere to conform their legal
judgments to political preferences?

Political preferences must have no role in determining what the law is or
what legal positions are defensible in litigation. For over six years, I served as the
Appellate Deputy for the Civil Division. In that capacity, I supervised hundreds if
not thousands of appeals, and I was personally involved in litigating many of the
most important appeals handled by the Division. During that time, I was never
once asked to conform my litigation judgments to the political preferences of the
White House, or to those of my superiors within the Justice Department. For that
reason, I would be surprised and disappointed if I were asked in the future to
conform my litigation judgments to political preferences, and I would resist any
such requests by all appropriate means, including by resigning if necessary.

Professor Goldsmith testified before this Committee about the extraordinary
secrecy with which this Administration treats legal opinions, particularly
those related to terrorism. He said, for example, the controversial “Bybee
memo” on torture and related memos were not circulated for comments to
the State Department, which had expertise on the issue of torture and the
consequences of adopting particular positions. The opinions on warrantless
surveillance, before Professor Goldsmith arrived, were held so closely that
not even the Deputy Attorney General was permitted to see them.

Secrecy is obviously important when sensitive national security issues are
involved, but here the purpose of the secrecy is to insulate the legal decision-
making from review by those who might challenge or disagree. This is
unhealthy and has led to led to extraordinarily costly legal and policy errors
on the part of this Administration. You have argued on behalf of the
Government in court in favor of an excessive reliance on secrecy in seeking to
dismiss numerous important cases, including challenges to the treatment of
detainees, on “state secrets” ground. If confirmed, will you commit to review
the Civil Division’s assertions of a “state secrets” defense and to ensure that
it is not used excessively as a way of denying people the ability to assert basic
rights in courts?
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Yes. The state secrets privilege should be asserted as sparingly as
possible. As you know, courts require each assertion of the privilege to be made
personally by the head of the federal agency seeking to protect the information at
issue. In my experience, the Assistant Attorney General for the Civil Division has
also personally reviewed each possible assertion of the privilege, if the Civil
Division would handle the underlying litigation in court, and I pledge to continue
that practice if confirmed.
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Senator Edward M. Kennedy
Questions for the Record
Senate Judiciary Committee Hearing on the Nomination of Gregory G. Katsas for
Assistant Attorney General, Civil Division

1. Litigation Record

You’ve litigated an extraordinary number of cases in the Administration’s war on
terrorism, and you’ve taken some controversial positions on behalf of the government. Asa
lawyer in the Justice Department, I understand that you were performing the role of an advocate,
and that the policy decisions you supported were made elsewhere. But one of the tasks of the
confirmation process is to find out your own, personal views on the Department’s legal policies.
If confirmed as head of the Civil Division, you will have significantly more influence on
policymaking than you did as an advocate, and it’s important to know where you stand on the
key legal issues of our time.

You've apparently been involved in every one of the recent landmark cases on the right
to habeas corpus of enemy combatants. In Rasul v. Bush and again in Hamdan v. Rumsfeld, you
defended the government’s position that detainees who are foreign nationals have no
constitutional or statutory rights to habeas corpus. In both of these cases, however, the Supreme
Court overruled the Administration, holding that it lacked the authority to deny detainees access
to the judicial system. In these and other cases, the Court has had to remind the Bush
Administration of what should have been obvious: “A state of war is not a blank check for the
President.”

The issue of habeas corpus is before the Court again in Boumediene v. Bush, which will
be decided by the Supreme Court later this year. During oral argument in the D.C. Circuit on the
rights of aliens held by the U.S. government outside the United States, a judge asked you point
blank, “Are you saying they don’t have any rights?” Reports indicate that you agreed. In
addition, you testified before Congress last July that “extending habeas corpus to aliens abroad is
both unnecessary and profoundly unwise.”

In that same testimony, you defended the Combatant Status Review Tribunals used at
Guantanamo, asserting that they provide greater procedural protections to detainees than have
ever before been provided. Just a week earlier, however, Lt. Col. Stephen Abraham had filed an
affidavit in which he explained with insider’s knowledge the many ways in which these tribunals
are fundamentally flawed and unjust.

Lt. Col. Abraham later testified that when he served on a tribunal panel to review
evidence on the recommended status of a detainee, he found the information presented to be
legally unsound. He stated: “What were purported to be specific statements of fact lacked even
the most fundamental earmarks of objectively credible evidence.”
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Questions:

A.

o

In all of the cases you have helped prepare or litigate for the Administration relating
to the war on terrorism, can you provide any examples of legal arguments put forth
by the government with which you personally disagreed? If so, which ones?

The question of how many rights are available to wartime detainees remains very
much alive in pending cases. As an advocate, I have a continuing duty of loyalty to the
government, and I would not want any possible disagreement between my client and me
to be used against my client in litigation. Therefore, I do not feel comfortable stating my
possible disagreement with legal arguments that I have made on behalf of the government
in this litigation. However, I can assure the Committee that, before taking any position
on behaif of any client in litigation, I have always satisfied myself that there are
reasonable, legally-defensible arguments in favor of that position.

. Do you agree that the Supreme Court’s repeated rebukes of the Administration’s

positions on detainee rights indicate that the Administration has taken a
fundamentally flawed legal approach to the treatment of detainees?

I respectfully disagree. In the Hamdi and Hamdan cases, the Supreme Court
agreed with the Administration that the ongoing struggle against the Taliban and al
Qaeda is properly subject to the law of armed conflict. In Hamdi, the Supreme Court
further agreed with the Administration that due process analysis must take into account
the exigencies of armed conflict. Following the Rasul decision, Congress, in enacting the
Detainee Treatment Act of 2005 and the Military Commissions Act of 2006, adopted the
Administration’s position that the habeas corpus statute should not extend to aliens
captured outside the United States and detained as enemy combatants at Guantanamo
Bay, Cuba. Following the Hamdan decision, Congress, in enacting the MCA, adopted
the Administration’s position that the rules applicable to military commissions need not
rigidly follow the rules applicable to courts martial. Finally, in Boumediene, the D.C.
Circuit agreed with the Administration that the Suspension Clause and the Fifth
Amendment are inapplicable to the Guantanamo detainees. To be sure, neither Congress
nor the courts have agreed with all of the legal positions taken by the Administration in
these cases, and I recognize that reasonable people can differ over these difficult and
controversial questions. On balance, however, [ believe that the Administration’s
positions have fared generally well in the courts and before Congress.

Do you believe that a suspected terrorist, citizen or non-citizen, who is being held
under the effective control of the United States beyond our borders has any legal
rights under our laws? If so, which rights?

Yes. Under the Supreme Court’s decision in Reid v. Covert, a citizen held outside
our borders would likely have a significant measure of constitutional rights. The
Guantanamo detainees (all of whom are non-citizens) are entitled to a status
determination before a Combatant Status Review Tribunal, under procedures specified in
part by the Detainee Treatment Act and in part by binding regulations issued by the
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Department of Defense. Moreover, each detainee may challenge an adverse CSRT
decision in the Court of Appeals for the District of Columbia Circuit. To the extent that
any non-citizen is eligible for prosecution by military commission, he or she would be
entitled to the various statutory protections set forth in the Military Commissions Act.
Those protections include a presumption of innocence and a requirement of proof beyond
a reasonable doubt; the right to counsel; rights of confrontation, compulsory process, and
access to exculpatory evidence possessed by the government; the right against self-
incrimination; restrictions on the admission of hearsay and classified evidence; exclusion
of evidence obtained by unlawful interrogation methods; a prohibition against double
jeopardy; and a right of judicial review in the D.C. Circuit. With respect to treatment and
interrogation methods, the federal torture statute imposes a criminal prohibition on the
torture of citizens and non-citizens alike, the war crimes statute criminalizes grave
breaches of the Geneva Conventions (including of Common Article 3), and the DTA
imposes a prohibition on subjecting citizens and non-citizens alike to cruel, inhuman, or
degrading treatment.

In light of the criticism by Lt, Col. Abraham and many others, do you still maintain
that the Combatant Status Review Tribunals and other protections for detainees
being held at Guantanamo are legally and morally adequate?

In the Boumediene litigation and elsewhere, the government continues to maintain
that the regime of status determinations before Combatant Status Review Tribunals,
followed by judicial review in the D.C. Circuit, is a legally adequate substitute for
district-court habeas corpus. In defense of that position, the government has explained
that CSRTs afford greater procedural protections for wartime status determinations than
those available under Article 5 of the Third Geneva Convention, which the Supreme
Court in Hamdi said would be constitutionally sufficient to justify the detention of enemy
combatants who are citizens.

1 respectfully disagree with the specific criticism raised by Lt. Col. Abraham. As
noted above, he has stated that, in his view, some of the evidence relied upon by some of
the CSRTs “lacked even the most fundamental earmarks of objectively credible
evidence.” However, the judicial review mechanism enacted by Congress enables a
detainee to raise in the D.C. Circuit the specific question whether a CSRT determination
is “supported by a preponderance of the evidence.” See Detainee Treatment Act §
1005(e)(2)(C)(1). Thus, to the extent that the criticism raised by Lt. Col. Abraham has
force in the context of any particular case, the detainee may fairly pursue that issue in the
D.C. Circuit.

The question whether CSRTs are adequate as a policy or moral matter lies well
beyond the responsibilities of the Civil Division. If confirmed as Assistant Attorney
General, my role would be to assert reasonable legal defenses in support of CSRT
decisions challenged in court. As an Administration witness testifying before Congress, [
have expressed the view that the present scheme does, as a policy matter, represent a
reasonable accommodation between the need to ensure fairness to individual detainees
and the exigencies of the ongoing armed conflict. However, I recognize that the question
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whether additional protections are warranted is a difficult one about which reasonable
people may disagree, and one that Congress and the Administration no doubt will
continue to discuss.

=

What assurances can you provide us that, in confirming you for this position, the
Senate would not be confirming semeone who subscribes te the extreme executive-
power theories of David Addington and John Yeo?

1 do not believe that my views or my record can fairly be characterized as
extreme. As explained above, I believe that the litigation positions that [ have taken on
behalf of the government in the detainee cases lie well within the bounds of
reasonableness, and have generally fared well in the courts and before Congress.
Similarly, to the extent that I have expressed policy positions in congressional testimony
and elsewhere, I have done so in defense of recent congressional statutes. More
generally, despite arguing many of the most challenging appeals handled by the Civil
Division over the last seven years, I have won 28 appeals over the course of my career,
and lost only nine. Over the years, I have successfully defended the constitutionality of
the Freedom of Access to Clinics Entrances Act, successfully argued that former
Attommey General Janet Reno should not be held personally liable for any constitutional
violations committed during the Elian Gonzalez raid, successfully represented injured
migrant farmworkers seeking compensation from employers, and sought to expand
procedural protections available to broadcasters accused by the FCC of indecent
programming. Thus, I believe that my record reflects the effective representation of a
wide range of client interests, as well as a balanced and thoughtful approach to the law.

a. Can you point to a single legal position or pesitions that either Addington or
Yoo has taken with which you personally disagree? If so, piease list all such
examples.

My only professional interaction with Mr, Addington involved my
successful defense of the Vice President in one case, and I have had no
professional interaction with Mr. Yoo. I am familiar with statements by Professor
Jack Goldsmith that Mr. Addington consistently has favored unilateral executive
action over working jointly with the Congress where possible. To the extent those
statements accurately portray Mr. Addington’s views, I would respectfully
disagree with those views. Moreover, I am familiar with public speculation that
Mr. Yoo was involved in preparing the August 1, 2002 memorandum titled
Standards of Conduct for Interrogation under 18 U.S.C. §§ 2340-23404. 1
believe that this memorandum was legally flawed and correctly withdrawn,

2. Secrecy
By all objective measures, this Administration has withheld more documents and more
information from the American people than any in recent history, often on the flimsiest of legal

and policy grounds. As the New York Times noted in an editorial last December, “govermnment
secrecy has become [a] higher and darker art under the Bush administration.”
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You’ve had a prominent role in litigation to protect the Administration’s claims of
secrecy. In the most recent example, in El-Masri v. Tenet, you argued that the state secrets
privilege prevented the court from considering the plaintiff’s well-documented claim that he was
kidnapped by the CIA as part of its “extraordinary rendition” program and sent to Afghanistan to
be tortured—all on the basis of mistaken identity. You said: “Just because some facts are in the
public domain doesn’t eliminate the need to keep others secret. . . . Even disclosures to judges
carry risks.”

You made similar arguments in other notable cases. In Detroit Free Press v. Ashcroft
and North Jersey Media Group, Inc. v. Ashcroft, you defended the Attorney General’s decision
to close post-9/11 “special interest” deportation hearings to the public and the press. In Center
Jor National Security Studies v. Department of Justice, you defended the Department’s
categorical refusal to disclose any information on hundreds of people detained in the wake of the
9/11 attacks.

In both these cases, you relied partly on the “mosaic theory,” which holds that the
government should not release even the most harmless-seeming information, since that
information might be combined with other information to form a dangerous mosaic. At the 2003
Federalist Society Convention, you emphasized the significance of this theory.

As you may know, many commentators have criticized the government’s reliance on the
mosaic theory in these and other cases as being excessive and overbroad.

One commentator said that the mosaic theory provides “a latently subversive basis for
withholding information.” He said the theory has “supported both more secrecy in the [Bush
Administration’s] management of information and more secrecy about that secrecy by
foreclosing scrutiny ex post.” Since these highly speculative claims are impossible to disprove,
he said, they make “the mosaic theory ripe for agency opportunism and abuse.”

Another commentator observed that “[nJow, the government invokes mosaic theory to
rationalize closing deportation hearings, indefinitely detaining non-citizens, restricting
dissemination of non-classified information, and secretly searching certain kinds of records,
including library and Internet records. In other words, the government uses mosaic theory to
justify the very bases of certain programs or actions. . .. Unfortunately, the govemment’s
current use of mosaic theory effectively reads constitutional liberties out of the balance.

Government officials apparently have determined that there is no acceptable risk of danger from
disclosure of information and that infringement of constitutional liberties is an unavoidable side-
effect of attaining that level of risk (although they rarely say this out loud).”

Still another commentator observed that “[i]n case after case, the [Bush] Administration
has asserted that it can’t release even previously unclassified data because they might be part of a
mosaic—innocent in and of themselves but able to be fitted together toward some unspecified
evil end. ... The invocation of a ‘mosaic’ metaphor to suppress what might be connected to
some amorphous other could be used to justify keeping anything at all secret.”
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Questions:

A. Did you personally agree with every assertion of the mosaic theery you made on
behalf of the government? If not, with which assertions did you disagree?

For the reasons set forth above, I am not comfortable identifying my possible
disagreement with arguments that I have asserted in court on behalf of clients, However,
1 am confident that the positions asserted by the government in each of the cases
mentioned above are reasonable. In fact, the courts of appeals agreed with the
government’s litigation positions in three of the four cases: EI Masri, Center for National
Security Studies, and North Jersey Media Group. Although the government’s litigation
position did not prevail in Detroit Free Press, that case presented a close question, and at
least three courts of appeals have specifically disagreed with the Sixth Circuit’s reasoning
and result in that case. See Center for National Security Studies v. DOJ, 331 F.3d 918,
932 (D.C. Cir. 2003), cert. denied, 540 U.S. 1104 (2004); North Jersey Media Group v.
Asheroft, 308 F.3d 198, 201 (3d Cir. 2002), cert. denied, 538 U.S. 1056 (2003); Copley
Press, Inc. v. Superior Court, 141 P.3d 288, 309-10 (Cal. 2006).

=

What is your response to critics who say that the Bush Administration—and you in
particular—have abused the mosaic theory to shield government actions from
legitimate scrutiny?

In litigation in which I have been directly involved, the government has invoked
the mosaic theory in an attempt to protect the confidentiality of government records or
proceedings on three occasions: in CNSS, North Jersey Media Group, and Detroit Free
Press. In each of those cases, national-security concerns were raised not by me or other
litigators in the Civil Division, but by senior law-enforcement professionals in the FBI
and experienced prosecutors in what was then the Terrorism and Violent Crime Section
of the Criminal Division. Those experts filed detailed affidavits laying out their
concems, which centered on protecting the confidentiality of the law-enforcement
investigation into the terrorist attacks of September 11, 2001. In litigating these cases on
behalf of the govermment, my role was to argue that the affidavits established the
applicability of Exemption 7 of the Freedom of Information Act (in CNSS) and the
inapplicability of First Amendment rights of access (in North Jersey Media and Detroit
Free Press). As noted above, the courts accepted our arguments in CNSS and North
Jersey Media, and the adverse decision in Detroit Free Press has been the subject of
reasonable criticism by other appellate courts. I am unfamiliar with any assertions of the
mosaic theory by the government other than in the three cases discussed above.

o

The mosaic theory is clearly susceptible to opportunism and abuse. It “proves too
much” by potentially covering even the most harmless information. What steps has
the Justice Department taken to avoid its improper use? What steps should be
taken?

The mosaic theory represents a longstanding recognition that, in some instances,
“superficially innocuous information” may in fact be quite sensitive. See, e.g., CI4 v.
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Sims, 471 U.S. 159, 178-79 (1985); Halkin v. Helms, 598 F.2d 1, 9 (D.C. Cir. 1987).
That principle may be relevant in assessing a wide variety of legal questions, including
the applicability of constitutional rights of access to government information, the
applicability of the state secrets privilege, or the applicability of FOIA exemptions. In all
such cases, government security experts must assess the risk of disclosure and must
explain any concerns in sworn affidavits; government litigators must assess whether there
are reasonable arguments for confidentiality under the governing legal standards; and
courts must assess whether any government claim of confidentiality ultimately has merit.
In my experience, this division of responsibility usually leads to reasonable
confidentiality assertions by the government, and reasonable adjudications by the courts.

D. In an Administration criticized as being the most secretive and opaque that America
has ever had, you’ve had a central role in defending this secrecy in court. The legal
positions you have advocated have set back this country’s many years of progress in
making the federal government more open to the people. Can you provide any
examples of how you’ve shown reluctance or at least moderation and a proper
respect for democratic accountability in your handling of matters related to
government secrecy?

As explained above, [ have defended the confidentiality of government records or
information only to the extent that government security experts have urged operational
needs for confidentiality in sworn affidavits, and only to the extent that, in my
professional judgment, there has been a defensible case for preserving confidentiality
under governing legal standards established by Congress and the courts. With respect, I
do not believe that the litigation positions successfully asserted by the government in E/
Masri, CNSS, and North Jersey Media have inappropriately set back the important value
of government openness.

3. Torture

As you know, the nation was disgraced in the eyes of the world by the Bybee “torture
memorandum” of August 2002, a legal opinion by the Office of Legal Counsel that redefined
torture in such a narrow way that it justified interrogation techniques that are widely recognized
as torture.

As the memo stated: “Physical pain amounting to torture must be equivalent in intensity
to the pain accompanying serious physical injury, such as organ failure, impairment of bodily
function, or even death.” Anything that fell short of this standard would not be torture, the memo
said. CIA interrogators called the memo their “golden shield,” because it allowed them to use
virtually any interrogation method they wanted.

The memo also created a commander-in-chief exception, which no legal authority had

ever recognized, stating that the President and the people he directs are not bound by laws passed
by Congress that prohibit torture.
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The memo further stated that government officials can avoid prosecution for their acts of
torture by invoking the defenses of “necessity” or “self-defense”—even though the Convention
Against Torture, an international treaty ratified by Congress in 1994, states very clearly that “no
exceptional circumstances whatsoever” may be invoked as a justification for torture.

At the end of 2004, when the Office of Legal Counsel withdrew the Bybee memorandum,
it replaced it with a less extreme opinion that did not address the most controversial parts of the
carlier opinion. The Department made this new opinion public.

But last October, we learned from the New York Times that the Office of Legal Counsel
had issued two other secret “torture memos” in 2005—only a few months after publicly releasing
the memo that replaced the Bybee memo.

The first secret memo reportedly authorized interrogators to use harsh techniques in
combination, in order to create a more extreme overall effect. They could deprive detainees of
sleep and food, bombard them with loud music, and subject them to freezing temperatures, all at
the same time. These are techniques that our Judge Advocates General have said are illegal
under U.S. law and the Geneva Conventions.

The second memo reportedly declared that none of the CIA’s interrogation methods
violated the ban on cruel, inhuman, and degrading treatment that Congress was preparing to pass.
At the time, the CIA was using abhorrent techniques copied from the Soviet Union and other
brutal regimes.

Before he was sidelined by the White House, Deputy Attorney General James Comey
told his colleagues at the Justice Department that they would all be “ashamed” when the world
eventually leaned of these opinions. The world has now learned of them, and once again there’s
a scandal involving opinions of the Office of Legal Counsel, issued in secret, authorizing
interrogation techniques widely believed to violate laws against torture.

Questions:

A. In your years at the Justice Department, you’ve had a lead role in several major
cases dealing with the treatment of detainees. I would like you to specify in as much
detail as possible: what role did you play in developing any of the Administration’s
policies toward terrorist suspects, as opposed to simply defending these policies?

During my time in the Civil Division, from June 2001 to August 2006, I played
no role in developing any of the Administration’s policies toward terrorist suspects.
Since then, during my time in the Office of the Associate Attorney General, the only role
I have played in developing such policies involved advising Administration lawyers who
were working with Congress to secure enactment of the Military Commissions Act.
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a. Did you ever consult or advise in any way, formally or informally, on any
legal document other than a court pleading, decision, or directive that related
to interrogation practices?

As noted above, I informally advised Administration lawyers who were
seeking enactment of the Military Commissions Act. Section 6 of the MCA
affects interrogation practices by defining criminal offenses that constitute grave
breaches of Common Atrticle 3 of the Geneva Conventions, and by authorizing the
President to define less serious breaches of Common Article 3 through executive
action. To the best of my recollection, my advice did not address any of those
subjects.

b. Have you had any contacts with lawyers at the Office of Legal Counsel
regarding any analysis they have produced relating to interrogation? Please
explain in detail all such contacts.

I have never had any contact with any Office of Legal Counsel lawyer
regarding the preparation of OLC advice, whether written or oral, relating to
interrogation. In preparing for my confirmation hearing, I was advised informally
by OLC attorneys regarding the treatment standards set forth in the federal torture
statute, the war crimes statute, the Detainee Treatment Act, Common Article 3 of
the Geneva Conventions, and Executive Order 13440. That preparation did not
involve discussion of any nonpublic OLC memoranda relating to interrogation.

B. Dean Harold Koh of Yale Law School has said that the Bybee memo was “perhaps
the most clearly erroneous legal opinion 1 have ever read.” He called it “a stain
upon our law and our national reputation.” Do you agree?

1 agree that the August 2002 memorandum was legally flawed and that it was
correctly withdrawn.

C. Do you agree or disagree with the Bybee memo’s claim that “necessity” can justify
the use of torture?

I have not had occasion to study this question carefully, but [ am inclined to
disagree. The availability of a common-law necessity defense to a federal criminal
prohibition turns on congressional intent. See, e.g., United States v. Bailey, 444 U.S. 394,
409-13 (1980); Model Penal Code § 3.02. On its face, the federal torture statute does not
address whether a necessity defense is available. See 18 U.S.C. §§ 2340-2340A.
However, to the extent that the statute was designed to fully implement the Convention
Against Torture, the defense would appear to be foreclosed because Article 2 of the CAT
provides that “[n]o exceptional circumstances whatsoever, whether a state of war or a
threat of war, internal political instability or any other public emergency, may be invoked
as a justification of torture.”
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Do you agree or disagree with the Bybee memo’s claim that “self-defense” can
justify the use of torture?

I have not had occasion to study this question carefully, but I am inclined to
disagree for the reasons set forth above.

. Do you agree or disagree with the Bybee memo’s claim that for purposes of the

Torture Act, physical suffering can never be “severe” unless it is of “extended
duration or persistence”?

1 do not understand the August 2002 memorandum to have asserted that claim.
The August 2002 memorandum asserted that “severe physical pain” and “severe physical
suffering” are “not distinct concepts” under the federal torture statute, and that both
tequire pain or suffering that “must rise to the level of death, organ failure, or the
permanent impairment of a significant body function.” See Standards of Conduct for
Interrogation under 18 U.S.C. §§ 2340-23404 at n.3 & accompanying text (Aug. 1,
2002). The successor OLC memorandum expressly repudiated both of these conclusions.
See Standards of Conduct for Interrogation under 18 US.C. §§ 2340-23404 at 2, 10
(Dec. 30, 2004). I believe that the successor memorandum was correct to do so.

. Do you agree or disagree with the theory—which this Administration has never

repudiated-—that laws banning torture do not always bind the Executive Branch,
because of the President’s inherent powers as commander-in-chief?

I have difficulty imagining any circumstance in which the President could use his
commander-in-chief powers to override laws banning torture. To begin with, the Fifth,
Eighth, and Fourteenth Amendments prohibit torture at least within the United States, and
these Amendments of course bind the Executive Branch. Moreover, through the exercise
of its express constitutional power to define and punish violations against the law of
nations, Congress by statute has prohibited torture outside the United States. See 18
U.S.C. §8§ 2340-2340A. Thus, to the extent that a President purported to authorize such
torture, his power would be “at its lowest ebb.” See Youngstown Sheet & Tube Co. v.
Sawyer, 343 U.S. 579, 638 (1952) (Jackson, J., concurting). To my knowledge, no
President has ever claimed the need to torture as an exercise of his powers and duties as
Commander-in-Chief, and President Bush, in the context of the ongoing armed conflict
against the Taliban and al Qaeda, repeatedly has stated that the United States will never
engage in torture, and repeatedly has ordered the humane treatment of enemy detainees.
See, e.g., Humane Treatment of al Qaeda and Taliban Detainees (Feb. 7, 2002); Military
Order of November 13, 2001, § I1I, 66 Fed. Reg, 57831, 57834 (Nov. 16, 2001).

Do you believe that the President has any reservoir of authority under the
Constitution that aliows him to disregard iaws that Congress passes on torture?

Please see my answer to question 3(F) above.
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4. Waterboarding

As you know, waterboarding has become the worldwide symbol for America’s debate
over torture. It was the centerpiece of Attorney General Mukasey’s confirmation hearings. It
was also the technique apparently shown on the videotapes that the CIA destroyed.
Waterboarding, however, is not by any means the only interrogation technique approved by the
Bush Administration that Congress and legal experts believe to be torture. It’s just the most
notorious.

In fact, waterboarding is hardly new. It’s an ancient, barbaric technique. In the fifteenth
and sixteenth centuries, it was used in the Spanish Inquisition. In the nineteenth century, it was
used against slaves in this country. In World War II, it was used against our own soldiers by
Japan. In the 1970s, it was used by the Khmer Rouge and the military dictatorships in Chile and
Argentina. It’s being used today against pro-democracy activists in Burma. This is the company
the Bush Administration is keeping when it refuses to give up waterboarding.

Top military lawyers and legal experts across the political spectrum have condemned it as
a violation of U.S, law and a crime against humanity. After World War II, the United States
helped organize the International Military Tribunal for the Far East, and it prosecuted Japanese
soldiers for waterboarding Allied prisoners of war. At one trial, an Army Lieutenant testified
that the experience “felt more or less like I was drowning, just gasping between life and death.”
We sentenced Japanese officers to years of hard labor for using waterboarding,.

Like many of my colleagues and many American citizens, I was very troubled by
Attorney General Mukasey’s evasive answers about waterboarding. He repeatedly refused to
acknowledge that waterboarding is torture. Yet as the record makes clear, courts and military
tribunals have consistently agreed that waterboarding is an unlawful act of torture.

The question is not whether torture is unlawful—everyone knows that it is. Nor is the
question whether torture is repugnant—everyone agrees on that too. The question is what
constitutes torture. I am not asking you for an official pronouncement on the legality of
waterboarding or any other interrogation technique. Iam asking for your personal views on this
legal question,

Questions:
A. Is waterboarding torture, as defined by domestic and international law?

During his recent oversight testimony, Attorney General Mukasey specifically
declined to address the question of whether or when waterboarding — which is not
presently authorized under any circumstances — may be a lawful interrogation technique
in the context of the ongoing armed conflict against the Taliban and al Qaeda. The
Attorney General explained his view that it is inadvisable to address difficult legal
questions in the absence of concrete facts and circumstances, particularly where any
answer could reveal to our adversaries the contours of generally-worded laws that define
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the limits of a highly classified interrogation program. Given the Attorney General’s
decision, I must respectfully decline, as a subordinate Department of Justice official, to
answer this question.

B. Is waterboarding illegal under United States law?
Please see my response to question 4(A).
C. Would it be lawful for another country to use waterboarding against an American?

It would probably be unlawful. To the extent that such waterboarding might
occur outside the context of an armed conflict, I assume that it would constitute an
unlawful battery. To the extent that such waterboarding might occur inside the context of
an armed conflict, United States forces ~ which have a recognized command structure,
fight in uniform, carry arms openly, and conduct operations in accordance with the laws
and customs of war (most importantly, by not targeting civilians) — would be entitled to
the full prisoner-of-war protections under the Third Geneva Convention. For prisoners-
of-war, Article 17 of that Convention prohibits all forms of coercive interrogation,
including “any unpleasant or disadvantageous treatment of any kind.”

D. According to The New Yorker magazine, in a recent interview the Director of
National Inteiligence, Admiral Mike McConnell, stated: “If I had water draining
into my nose, oh God, I just can’t imagine how painful! Whether it’s torture by
anybody else’s definition, for me [waterboarding] would be torture.”

a. When even our own DNI acknowledges that waterboarding would be torture
“for [him],” doesn’t that call into question the soundness of any definition of
torture that excludes waterboarding?

In testimony before the Senate Select Committee on Intelligence, Director
McConnell has stated that The New Yorker misquoted him. In any event, even as
quoted in The New Yorker, Director McConnell expressly declined to address the
question of when waterboarding might satisfy the legal definition of torture. See
“The Spymaster,” The New Yorker, Jan. 21, 2008, at 53. Moreover, as the
Attorney General has explained, that question is a difficult one about which
reasonable minds can and do differ.

b. Would waterboarding be torture for you?

I imagine that I would likely find the technique extremely frightening and
unpleasant.

Page 12 of 17

VerDate Nov 24 2008  12:21 Apr 06, 2009 Jkt 047450 PO 00000 Frm 00172 Fmt6633 Sfmt6633 S\GPO\HEARINGS\47450.TXT SJUD1 PsN: CMORC

47450.142



VerDate Nov 24 2008

E.

163

Where do you draw the line if you cannot say that waterboarding, a classic method
of torture throughout the ages, is never permissible? If you feel you cannot say
whether waterboarding is torture and illegal, what about the rack and the screw?
Can we bring them back?

Lines may be drawn by consulting the text, legislative history, and caselaw
interpreting the federal torture statute, the war crimes statute, and the Detainee Treatment
Act. For example, in the context of an armed conflict, the war crimes statute prohibits
not only torture and cruel or inhuman treatment, but also specific acts such as murder,
mutilation or maiming, intentionally causing serious bodily injury, rape, and sexual
assault or abuse. See 18 U.S.C. § 2241(d). Moreover, although the torture statute does
not specifically define the operative term “severe physical or mental pain or suffering,”
see id. § 2340(1), legislative history suggests that the statute reaches “extreme, deliberate
and unusually cruel practices” such as “sustained systematic beating, application of
electric currents to sensitive parts of the body, and tying up or hanging in positions that
cause extreme pain.” S. Exec. Rep. No. 101-30, at 13-14 (Senate Foreign Relations
Committee analysis of the Convention Against Torture, which the federal torture statute
implements). Furthermore, the Detainee Treatment Act defines cruel, inhuman, or
degrading treatment as the kind of conduct “prohibited by the Fifth, Eighth, and
Fourteenth Amendments to the Constitution of the United States,” DTA § 1003(d), thus
incorporating an extensive body of federal constitutional precedents. These sources
provide reasonable benchmarks for analysis, even though many fact patterns obviously
would present close and debatable questions. Under these standards, I believe that the
rack and the screw would be clearly unlawful.

Did you have any knowledge of any kind about the CIA interrogation tapes that
were destroyed in 2005? If so, please speclfy in as much detail as possible the nature
of your knowledge of the tapes and the actions you took in regard to that
knowledge.

No.

If you had been asked by the CIA, what would your advice have been on whether
the tapes should have been destroyed?

If asked, I would have advised the CIA not to destroy the tapes.

5. Army Field Manual Legislation

In the Detainee Treatment Act passed in 2005, Congress attempted to restore confidence

in America’s treatment of detainees and affirm our commitment to the basic rights in the Geneva
Conventions. But by not specifically applying the Army Field Manual’s interrogation standards
to all government agencies, we left open a loophole that an administration determined to use
abusive techniques might exploit. The Bush Administration drove a Mack truck through that
loophole.
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The CIA’s so-called “enhanced interrogation program,” carried out at secret sites,
became an international scandal and a new stain bn America in the eyes of the world. The
Administration issued an Executive Order last year to minimize the outcry, but the Order failed
to provide guidelines for civilian interrogators or to renounce abuses such as waterboarding,
mock executions, use of attack dogs, beatings, and electric shocks. The recent disclosure of
secret opinions by the Office of Legal Counsel is evidence that the Administration still intended
to use such techniques. Attorney General Mukasey’s refusal to say whether waterboarding is
illegal and the destruction of the CIA videotapes give us even greater reason for concern.

All of these disgraceful episodes leave no doubt that the only solution is for Congress to
apply the Army Field Manual standards across the board. The Intelligence Authorization Bill
now pending in the Senate would do that.

The Army Field Manual clearly states that “{u]se of torture is not only illegal but also it is
a poor technique that yields unreliable results, may damage subsequent collection efforts, and
can induce the source to say what he thinks the [interrogator] wants to hear.” The Manual still
leaves great flexibility for interrogators, but it makes clear that torture is illegal and always
forbidden.

Applying the Field Manual’s standards throughout the government will help repair the
damage to our intemational reputation. It will also improve the quality of our intelligence
gathering, and help protect our own personnel from torture anywhere in the world. 1t will make
America safer and stronger.

Questions:

A. Shouldn’t we require all interrogations to comply with the standards of the Army
Field Manual, no matter whe conducts them?

The Army Field Manual is designed primarily to govern the interrogation of
lawful combatants entitled under the Third Geneva Convention to be free from all forms
of coercive interrogation. Accordingly, the Army Field Manual prohibits a wide range of
interrogation techniques that constitute neither torture nor cruel, inhuman, or degrading
treatment. The question of which of these technigues, if any, should be available to the
CIA lies well beyond the expertise of the Civil Division or the Office of the Associate
Attorney General.

B. If not, which specific techniques disallowed by the Field Manual do you believe the
CIA should be allowed to use—even though the Department of Defense has rejected
them as illegal, immoral, ineffective, and damaglng to America’s global standing
and the safety of our own servicemen and women overseas?

Please see my answer to question 5(A) above.
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C. The standard we apply to detainees also sets the standard for other nations’
treatment of Americans they take into custody. If we decide it is lawful for us to use
sleep deprivation, waterboarding, and stress positions, then we increase the
likelihood that other countries will use the same practices on us. Do you agree that
we shouldn’t subject anyone to interrogation practices that we’d consider unlawful
if used against an American?

1 agree that reciprocity concerns are an important consideration in this area. On
that point, I would note that, consistent with the Geneva Conventions, the United States
does not engage in any coercive interrogation techniques when fighting against
adversaries who respect the laws of war.

6. FISA and Executive Power

The scandal over the Administration’s warrantless eavesdropping is still coming to light.
But we already know that its surveillance activities were so shocking that up to 30 Justice
Department employees threatened to resign because of them. The President’s own head of the
Office of Legal Counsel, Jack Goldsmith, testified that he “could not find a legal basis for some
aspects of the program.” He called it “the biggest legal mess [he) had ever encountered.”

Here is how Mr. Goldsmith described the Administration’s general approach to FISA:
“After 9/11 .. . top officials in the administration dealt with FISA the way they dealt with other
laws they didn’t like: they blew through them in secret based on flimsy legal opinions that they
guarded closely so no one could question the legal basis of the operations.” He said that David
Addington, the powerful Counsel to the Vice President, once exclaimed, “We’re one bomb away
from getting rid of that obnoxious [FISA] court.”

As you know, Congress is currently debating the possible reform of FISA. The White
House has asked that we make the temporary changes made by the Protect America Act
permanent, and that we amend FISA in other ways as well. At the same time, the Administration
refuses to acknowledge it is bound by FISA. So we have a bizarre situation: the Administration
is demanding that Congress pass a new law, but it is simultaneously insisting that no such law is
necessary and that it will not be bound by it.

The language of FISA is clear: it provides the “exclusive” means by which the Executive
may conduct foreign intelligence surveillance. As we know from Justice Jackson’s famous
opinion in the Steel Seizure Cases half a century ago, the President’s authority is at its weakest
when he acts contrary to a congressional statute. Yet President Bush apparently intends to defy
clear statutory language.
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Questions:

A. In Attorney General Mukasey’s confirmations hearings, he seemed to suggest that
the President is free in certain cases to ignore the crystal-clear instruction from
Congress that FISA is the “exclusive” means by which the Executive Branch can
conduct foreign intelligence surveillance. Do you agree that the Executive Branch is
bound by FISA in conducting all foreign intelligence surveillance?

I agree that the President is bound by FISA except insofar as particular
applications of FISA might be unconstitutional. T also believe that, were the President to
assert that a particular application of FISA would unconstitutionally interfere with his
powers under Article IT of the Constitution, his power would be “at its lowest ebb.” See
Youngstown Sheet & Tube Co. v. Sawyer, 343 U.S. 579, 638 (1952) (Jackson, J.,
concurring).

=

When if ever, in your view, would the President be authorized to disregard or
violate FISA?

In my view, the President would never be authorized to violate FISA in cases
where the statute is constitutional as applied. The President would be authorized to
disregard FISA in cases where the statute is inapplicable, in cases where it has been
amended or superseded by subsequent legislation, and in cases (if any) where it is
unconstitutional as applied.

0

Do you agree that any new legislation should reaffirm that FISA is the “exclusive”
means by which the executive can conduct foreign intelligence surveillance?

1 am unfamiliar with specific policy issues related to FISA. In general, [ believe
that Congress and the President should work together as much as possible to establish
appropriate parameters for the conduct of foreign intelligence surveillance.

D. In an Administration that has shown little respect for FISA, it will obviously take
courage to insist that the law must be followed. No matter what pressures you face,
will you insist that government surveillance must comply with FISA?

The Civil Division does not enforce compliance with FISA. Instead, it defends
challenged executive action when there are reasonable, good-faith arguments to be
asserted. If faced with executive action that violates FISA, I would defend that action in
court only to the extent I concluded that there were reasonable, good-faith arguments that
FISA was unconstitutional in the particular circumstances presented. Otherwise, T would
decline to defend any executive action in violation of FISA.
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7. Office of Immigration Litigation

As head of the Civil Division, you supervise the Office of Immigration Litigation, whose
role is to defend the decisions of the Board of Immigration Appeals and the Department of
Homeland Security in federal court. However, some have criticized the Office for expanding its
role and becoming involved in immigration policy within the Department of Justice.

Questions:

A. How would you define the role of the Office of Immigration Litigation? Does it have
a role in setting policy on immigration issues at the Department of Justice? If so, is
that an appropriate role?

The Office of Immigration Litigation is a litigation branch of the Civil Division. 1
agree that its primary role is to defend the decisions of the Board of Immigration Appeals
and the Department of Homeland Security in federal court. To the extent that OIL has
any involvement in policy development, that role should be to advise on the litigation
consequences of particular policy decisions made by others outside the Civil Division.

In the last two years, I understand that the number of cases being appealed from the
Board of Immigration Appeals to the federal courts has decreased, a reversal of what had
been the trend in the prior several years.
B. Is that the case? If so, what do you attribute the decline to?
Yes. According to the database maintained by the Civil Division, there were
11,073 petitions for review of BIA decisions filed in 2005, and only 9140 such petitions
filed in 2007. I do not know the reason for this decline.

On the other hand, I understand that the number of appeals from Department of
Homeland Security decisions has increased.

C. What do you attribute this trend to?
While I do not have exact figures on this point, my understanding is that the
number of challenges to DHS decisions has increased. I do not know the precise reasons

for this increase. However, one significant source of new litigation has been mandamus
actions seeking to compel decisions on naturalization requests.
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U.S. SENATE, COMMITTEE ON THE JUDICIARY
Executive Nominations Hearing
TUESDAY, JANUARY 22, 2007

Questions for the Record from
SENATOR CHARLES E. GRASSLEY

for

Gregory G. Katsas, of Massachusetts, to be
Assistant Attorney General, Civil Division, U.S. Department of Justice

During my years in the Senate, I’ve been committed to combating fraud, waste, and
abuse in the government and government programs. [ believe that the False Claims Act has
proved to be the most effective tool in the effort to prevent fraud and abuse against the
government and has enabled the government to recover over $20 billion since 1986. The qui tam
provisions of the False Claims Act encourage citizens, who have knowledge and evidence of
false claims of fraud, to report the illegal activity. These patriotic whistleblowers are the federal
government’s greatest allies in the fight against fraud.

As the Senate sponsor of the 1986 Amendments to the False Claims Act, I'm one of the
Act’s biggest supporters and defenders. Mr. Katsas, it is my hope that as the Assistant Attorney
General for the Civil Division, you’ll also vigorously support the False Claims Act and its qui
tam provisions.

1. As Assistant Attorney General for the Civil Division, will you vigorously enforce the
False Claims Act?

Yes.

2. Do you have any question as to the constitutlonality of the FCA and the qui tam
provisions?

The substantive provisions of the FCA are unquestionably constitutional, and the
courts unanimously have rejected constitutional challenges to the qui tam provisions of
the FCA. Given those strong precedents, I would have no difficulty vigorously defending
the qui tam provisions against any further constitutional challenges.

3. Can you inform the Judiciary Committee of your experience with the False Claims
Act?

Between June 2001 and August 2006, 1 served as the Deputy Assistant Attorney
General responsible for the Appellate Staff of the Civil Division. In that capacity, I
supervised dozens of appeals taken or defended by the Civil Division in FCA cases, and I
personally submitted dozens of appeal, en banc, or certiorari recommendations to the
Solicitor General in FCA cases. Since August 2006, I have provided more general
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supervision of the Civil Division, including all of its FCA litigation, from within the
Office of the Associate Attorney General. Finally, prior to June 2001, I was a supporting
attorney in approximately three FCA appeals handled by my law firm at that time.

Will you oppose efforts by industry groups, including the health care industry, to
weaken the Faise Claims Act and the qui tam provisions of the FCA?

Yes.

Do you anticipate any decrease in the budget for the Commercial Litigation branch
which is responsible for false claims prosecutions? In previous years, the
Department has specifically requested litigation support funds, including funding
for accounting experts, for the false claims cases pending. Are you committed to
securing the funding necessary to successfully litigate FCA cases?

I do not anticipate any decrease in the budget for the Commercial Litigation
Branch of the Civil Division. If confirmed as Assistant Attorney General, [ would use
my best efforts to secure funding necessary to litigate FCA cases successfully.

Will you ensure that Civil Division attorneys aggressively enforce the False Claims
Act, and will you work with the U.S. Attorneys to ensure their vigorous support and
enforcement of the False Claims Act and the gué tam provisions of the FCA?

Yes. On the specific question of coordination between the Civil Division and
U.S. Attorney Offices, I believe that the Civil Division can and should use its
unparalleled FCA expertise to support litigation handled in the field by USAOs.

Will you agree to promote a close working relationship between qui tam relators’
counsel and the Justice Department for the purpose of establishing the
public/private relationship envisioned when the FCA was signed into law by
President Reagan?

Yes. If confirmed, I would continue present Civil Division policy of working as
closely as possible with gui tam relators and their counsel.
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SUBMISSIONS FOR THE RECORD

STATEMENT OF CONGRESSMAN JOHN B, LARSON (CT-01)

SENATE JUDICIARY COMMITTEE HEARING ON EXECUTIVE NOMINATIONS
JANUARY 22,2008

INTRODUCTION OF KEVIN J. O°’CONNOR
UNITED STATES ATTORNEY FOR THE DISTRICT OF CONNECTICUT
NOMINATED FOR ASSOCIATE ATTORNEY GENERAL OF THE UNITED STATES

I am proud to be here to introduce Kevin O’Connor. He has brought honor and distinction to
every endeavor he’s been associated with. This is a proud moment for him, his wife Kathleen,
their children, and the entire O’Connor family. It’s a proud moment for the State of Connecticut.

Our local paper —~ the Hartford Courant ~ wrote of Mr. O’Connor’s nomination, “In Kevin J.
O’Connor the White House has someone whose record and integrity promise to help restore
confidence and stability to the agency.”

I couldn’t agree more.

In his five years as the United States Attorney for Connecticut, his office successfully prosecuted
numerous public officials ~ both Republicans and Democrats — for corruption and bribery
charges.

Mr. O’Connor has been adamant in enforcing our civil rights laws. He’s protected our children
from predators by successfully implementing a Project Safe Childhood program that combats
online sex crimes against children.

He won a conviction in a federal civil rights trial against the former Mayor of Waterbury,
Connecticut, for sexually abusing two minor children.

And, he’s sent a clear message that racial discrimination has no place in the State of Connecticut
with the prosecution of racially motivated crimes.

Mr. O’Connor personally prosecuted a man who pled guilty to violating federal civil rights laws
by accosting a colleague and making racially derogatory comments.

As United States Attorney, he’s successfully tried a criminal case, argued two cases before the
U.S. Court of Appeals for the Second Circuit and appeared in court on behalf of the United
States on numerous other matters.

But, he also took his job and responsibility outside of the courtroom and onto the streets by
implementing a Project Safe Neighborhoods program.

He worked to reduce gun crime because there is no better way to lower our crime rates than to
prevent criminal behavior before it begins.

12:21 Apr 06, 2009 Jkt 047450 PO 00000 Frm 00180 Fmt6633 Sfmt6633 S:\GPO\HEARINGS\47450.TXT SJUD1 PsN: CMORC

47450.150



VerDate Nov 24 2008

171

I know firsthand from working with him and seeing the level of commitment, understanding, and
coordinated involvement he brings to a problem.

He also took on companies in our state whom he believed were violating the Clean Water Act.
They were found guilty of dumping sewage into our waterways and falsifying records. In
addition to obtaining two of the largest criminal penalties in New England history for their
convictions, he secured commitments from the companies to clean up their acts and improve
environmental compliance efforts.

Mr. O’Connor recently served with distinction as Chief of Staff to the Attorney General. He
assumed this position during a difficult time for the Department and the U.S. Attorney
community. He helped maintain consistency during the transition between the Acting Attorney
General and Attorney General Michael Mukasey. He stepped up to the job by instituting
processes that fixed department problems and ensured integrity.

His previous experience includes a stint as a partner in a large Connecticut law firm. He also
enforced our Nation’s securities laws while working for the United States Securities and
Exchange Commission. And, he teaches law at the University of Connecticut and George
Washington University. He has been an active and involved member of our community, serving
on boards with distinction.

As Associate Attorney General, I am confident that he will continue to enforce the Nation’s laws
and continue to show a strong and impartial commitment to the rule of law.

I am honored to introduce Kevin O’Connor to you for your consideration of his nomination to
the position of Associate Attorney General, for which he is eminently qualified, and like
everything elsc he has done....distinguished himself on behalf of the nation he is sworn to serve.
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STATEMENT OF SENATOR PATRICK LEAHY
CHAIRMAN, SENATE JUDICIARY COMMITTEE
ON EXECUTIVE NOMINATIONS CONFIRMATION HEARING
JANUARY 22, 2008

We begin the second session of the 110™ Congress, by continuing the critical work of
restoring professionalism and independence to the Department of Justice. With today’s
hearing, our first in the new year, we continue to work to fill the high-level vacancies at
the Justice Department after a crisis of leadership under the former Attormey General left
those ranks decimated.

I thank Senator Whitehouse for agreeing to chair this hearing today on two important
nominations to the Department in which he served as U.S. Attorney for Rhode Island. If
Kevin O’Connor is confirmed to be Associate Attorney General, the number three
position at the Justice Department, he would oversee 13 Justice Department components.
We will also hear from Gregory G. Katsas, the nominee to be Assistant Attorney General
of the Civil Division at the Justice Depariment, the Division that represents the interests
of the Federal Government and its agencies in important civil matters,

This hearing comes at a critical time for our Nation. Last session, this Administration
continued to promote immunity over accountability, secrecy over responsiveness to
congressional oversight, and unilateral power over the checks and balances that have
defined this Nation and protected Americans’ rights and freedom for more than two
centuries. Our efforts on this Committee made a difference and began the process or
restoring the Department of Justice and rebuilding the American people’s faith in it.

Last year, many high-ranking Department officials — including the former Attorney
General, Deputy Attorney General, Associate Attorney General, and many others, along
with several high ranking White House political operatives — resigned during the
Committee’s investigation into the firing of well-performing U.S. Attorneys for partisan,
political purposes and our exposure of the influence of White House political operatives
on federal law enforcement.

Shrouded in scandal, the Department experienced a crisis of leadership reminiscent of the
worst days ol Walergate, one that has taken a heavy toll on the tradition of independence
hat has long guided the Justice Department and provided it with a safe harbor from

~ litical interference. It shook the confidence of the American people and Congress. We
nezd to restore the Department to a law enforcement institution that will uphold the rule
of law free fromn fear or favor.

In the course of the Committee’s investigation into the unprecedented mass firings of
U.S. Attorieys, we also uncovered an effort by officials at the White House and Justice
Departmen. to exploit an cbscure provision enacted during the Patriot Act reauthorization
to do an end-run around the Senate’s constitutional duty to confirm U.S. Attorneys. The
result was t1¢ firing of well-performing U.S. Attorneys for not bending to the will of
political of« ratives at the White House, Indeed, Mr. O’ Connor served as Chief of Staff
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to Attorney General Gonzales at a time when we were investigating the firings and the
Department and Administration provided us with shifting stories for why they occurred.
We will be interested to hear about Mr. O’Connor’s involvement and what insights he
has gained from that time.

I had hoped that when the Senate voted overwhelmingly to close the loophole created by
the Patriot Act when we passed S.214, the “Preserving United States Attorneys
Independence Act of 2007,” by a vote of 97-0, it would send a clear message to the
Administration to make nominations that could receive Senate support and begin to
restore an important check on partisan influence in law enforcement.

Yet, even as we closed one loophole, the Administration has been exploiting others to
continue to avoid coming to the Senate. Under the guise of an erroneous opinion of the
Justice Department’s Office of Legal Counsel, the Administration has been employing
the Vacancies Act authority to use acting U.S. Attorneys and the power to appoint interim
U.S. Attorneys sequentially. They have used this misguided approach to put somebody
in place for 330 days without the advice and consent of the Senate.

We also learned startling new revelations about the extent to which some will go to avoid
accountability, undermine oversight, and stonewall the truth, Just last month, we learned
that the CIA destroyed videotapes of detainee interrogations. And two weeks later, in a
regrettably familiar pattern, we learned that the involvement of senior Administration
officials seems to have been much more significant than it appeared from their initial
denials. These revelations are leading to additional investigations by the Justice
Department, Congress, and the courts, .

In light of this Administration’s troubling record on thwarting checks and balances, the
need for oversight continues. Next week our Committee will hold our first oversight
hearing of the new session and our first with new Attorney General Michael B. Mukasey.
We still have outstanding oversight requests and letters. Ilook forward to exploring
these issues, and many more, with the Attorney General.

Mr, Katsas has been nominated to head the Civil Division, which has had a crucial role in
nrotecting national security and defending the government in civil cases related to the
war on terror — including defending challenges to the Patriot Act and defending the
Administration’s detainment and interrogation policies.

Ueveral press reports detail the CIA’s use of its own Gulfstream V and Boeing 737 jets to
« retly transfer detainees to countries around the world, where it is likely that they will

« .ortured. The Justice Department defended this CIA policy before the Fourth Circuit
21 2l Masriv. Tenet, a case where a Canadian citizen with no terrorist ties was abducted
11 Jur government, taken to a secret overseas prison, and detained for over a year.

.

> Administration made an historic mistake by suspending the writ of habeas corpus —
. t just for those confined at Guantanamo Bay but for millions of legal residents in the
Jaited S.aes. The Justice Department defends the Military Commissions Act, which

2
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eliminated that hallowed right which guarantees an opportunity to go to court and
challenge an abuse of power by Government.

For our government to condone torture is unacceptable to our ideals and a threat to our
national security. Guantanamo Bay has caused us immeasurable damage to our
reputation as a defender of democracy and a beacon of human rights around the world.
We will want to know how Mr. Katsas’s appointment will restore the independence of
the Department of Justice and strengthen the rule of law.

With today’s hearing on two executive nominees, we continue the tremendous progress
we made at the end of last year in considering and confirming executive nominees. By
the time we adjourned the first session of this Congress, the Committee had favorably
reported 20 executive nominations and the Senate had already confirmed 22 executive
nominations, including the confirmations of nine U.S. Attorneys, four U.S. Marshals, and
nine other important positions.

Our Committee held hearings last session on nine executive nominations, including a
two-day hearing on the nomination of Michael B. Mukasey to be Attorney General of the
United States. Indeed, in the last week of the first session we held two confirmation
hearings in order to expedite this President’s executive nominations, including a hearing
on five nominations for high-ranking Executive Branch positions and a hearing on Mark
Filip to be Deputy Attorney General of the United States.

I worked to make further progress in connection with the nominations of Joseph P.
Russoniello to be U.S. Attorney for the Northern District of California, Cynthia Dyer to
be Director of the Violence Against Women Office, Nathan J. Hochman to be Assistant
Attorney General of the Tax Division, and Scott M. Burns to be Deputy Director of
National Drug Control Policy, Executive Office of the President.

Of course, we could have been in a position to make even more progress had the White
House worked with us to send us timely nomination to fill the remaining vacancies with
nominees who will restore the independence of federal law enforcement. For months 1
have been talking publicly about the need to name U.S. Attorneys around the country,
since more than a quarter of those positions are not-Senate confirmed appointments.

We will continue to make progress when we can, and [ continue to urge the White House
to work ..ith the Senate to fill these vacancies.

HHind#
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Statement of Senator Lieberman
Nomination of Kevin O’Conner of Connecticut to be
Associate Attorney General of the United States
January 22, 2008

Chairman Patrick Leahy, Ranking Member Specter, the President made a terrific choice
when he nominated Kevin O’Conner to be the next Associate Attorney General of the
United States.

Since 2002, Kevin has served as the United States Attorney for the District of
Connecticut. Under his leadership, the United States Attorney’s office in Connecticut
successfully prosecuted a number of high level political corruption cases, restoring public
confidence in government, and sought to dismantle violent gangs and drug enterprises
while keeping communities safe from child predators. Kevin also pursued prosecutions
under the Clean Water Act, obtaining two of the largest criminal penalties in New
England history.

Kevin’s commitment to the mission of the Department of Justice extended beyond the
State. He distinguished himself as a trusted prosecutor and respected colleague among
the other United States Attorneys and served as the Chairman of the Violent Crimes
Subcommittee of the Attorney General’s Advisory Committee and as the Chief of Staff
for the Attorney General. In the latter post, Kevin earned a stellar reputation as a leader
who provided sober, objective guidance to the Attorney General and represented the
collective interests of all of the ninety-three United States Attorneys around the country.

With his experience and temperament, Kevin will be a great asset to Attorney General
Michael Mukasey. As one of my hometown newspapers — the Hartford Courant —
opined:

In Kevin J. O’Connor ... the White House has someone whose record and
integrity promise to help restore confidence and stability to the agency. ... The
controversies of the past year have left the Justice Department demoralized,
compromised and with vacancies in several key leadership positions. The
agency's new leadership must be dedicated to the fair and impartial administration
of justice. We're proud of Mr. O'Connor's nomination. We are confident his
appointment to associate U.S. attorney general overseeing the enforcement of
civil rights, antitrust and environmental laws would help get the agency back on
an even keel and restore a measure of public trust.

I agree with the Hartford Courant and I urge my colleagues on the Judiciary Committee
to support his nomination. Ilook forward to being able to do the same when the
nomination is on the Senate floor.
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NEWS FROM U.S. SENATOR SHELDON WHITEHOUSE

FOR IMMEDIATE RELEASE Contact: Alex Swartsel
January 22, 2008 (202) 228-6293 press office

press@whitehouse.senate.gov

Whitehouse Chairs Confirmation Hearings in Judiciary Committee
Kevin O’Connor and Gregory Katsas Considered for Department of Justice
Appointments

Washington, D.C. — U.S. Senator Sheldon Whitehouse (D-R.1) today chaired a Senate Judiciary
Committee to consider two nominations to fill openings in the Department of Justice. Kevin
O'Conner, currently the United States Attorney for the District of Connecticut and former Chief
of Staff to Attorney General Alberto Gonzales, has been nominated to be the Associate Attorney
General; and Gregory Katsas, the Acting Associate Attorney General and the Principle Depury
Associate Attorney general, has been nominated to be the Assistant Attorney General of the Civil
Division. Whitehouse's opening statement, as prepared, is below.

Today, the Committee will hear from two witnesses: Kevin O’ Connor, nominated to be the
Associate Attorney General, and Gregory Katsas, nominated to be the Assistant Attorney
General of the Civil Division.

Mr. O’Connor is currently the United States Attorney for the District of Connecticut, and has
previously served as Chief of Staff to Attorney General Alberto Gonzales and as Associate
Deputy Attorney General. Prior to joining the Department of Justice, he had an impressive
career in both the private and public sectors. The position to which Mr. O’Connor has been
nominated is a vital one: the Associate Attorney General is the number three official at DOJ,
responsible for supervising a number of important offices, including the Antitrust, Civil, Civil
Rights, and Environment and Natural Resources Divisions.

Mr. Katsas is currently both the Acting Associate Attorney General and the Principal Deputy
Associate Attorney General. From 2001 — 2006, he served as the Deputy Attorney General of
the Civil Division, where he supervised much of the Division’s appellate work — so he is well
familiar with the workings of the very important Division he has been nominated to lead.

Before proceeding with the witnesses’ opening statements, I would like to make two
observations.

First, this hearing marks another important step in the effort to restore the Department’s
credibility after the disastrous tenure of Alberto Gonzales — which ended with vacancies

throughout the Department’s upper ranks.

-more-
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Indeed, the nominees before the Committee today are the ninth and tenth, respectively, to have
confirmation hearings before this Committee since Mr. Gonzales stepped down, a list which
includes nominees to be Attorney General, Deputy Attorney General, Associate Attorney
General, and three Assistant Attorneys General. I commend Chairman Leahy for his
determination to help fill these vacancies so that Attorney General Mukasey can have his
leadership team intact and so that the Department’s credibility can be restored. Whether that
happens will depend, in large part, on whether the nominees are committed to operating in a
manner different from the approach of the Gonzales Justice Department — in which they both
served.

Second, this hearing is a reminder of the vital role of Congressional oversight of the Department
of Justice. It was thanks to this Committee’s hard work last year that the American people
learned of U.S. Attorneys fired for political reasons, a hiring process corrupted by politics, and a
policy that allowed hundreds of people at the White House to have case specific conversations
with dozens of DOJ lawyers. Attorney General Mukasey has taken some steps to right the ship
but there is much more to be done, and Congress will play an instrumental role in ensuring that
progress is made.

Which brings us back to today’s hearing.

I look forward to the testimony of both Mr. O’Connor and Mr. Katsas. We need independent
voices in the leadership of the Department of Justice; people who make decisions based on the
law, not on politics; people who will stand up to political pressure from the White House; and
people who understand and value the time-honored traditions that make the Department great.
These are the measures by which 1 will judge your nominations.

I Took forward to your testimony, and I now turn to Ranking Member Specter for his opening
remarks.

it
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NOMINATIONS OF JAMES RANDAL HALL,
NOMINEE TO BE U.S. DISTRICT JUDGE FOR
THE SOUTHERN DISTRICT OF GEORGIA;
RICHARD H. HONAKER, NOMINEE TO BE
U.S. DISTRICT JUDGE FOR THE DISTRICT
OF WYOMING; GUSTAVUS ADOLPHUS
PURYEAR, IV, NOMINEE TO BE U.S. DIS-
TRICT JUDGE FOR THE MIDDLE DISTRICT
OF TENNESSEE; BRIAN STACY MILLER,
NOMINEE TO BE U.S. DISTRICT JUDGE FOR
THE EASTERN DISTRICT OF ARKANSAS

TUESDAY, FEBRUARY 12, 2008
U.S. SENATE,
COMMITTEE ON THE JUDICIARY,
Washington, DC

The Committee met, pursuant to notice, at 2:34 p.m., in room
301, Russell Senate Office Building, Hon. Dianne Feinstein, pre-
siding.

Present: Senators Cardin and Specter.

OPENING STATEMENT OF HON. DIANNE FEINSTEIN, A U.S.
SENATOR FROM THE STATE OF CALIFORNIA

Senator FEINSTEIN. I will call this meeting of the Judiciary Com-
mittee to order. I spoke with Senator Specter this morning. He in-
dicated that he was going to be here, but I know he does hear his
distinguished colleagues on other occasions. So in the interest of
time, I am going to begin.

We have four nominees before us today. They are